47/2009. (IV. 21.) AB hatarozat
IN THE NAME OF THE REPUBLIC OF HUNGARY

In the matter of a petition seeking a posteriorie@@vof the unconstitutionality of a statute, the
Constitutional Court — with a concurrent reasonibg dr. Laszlé6 Trocsanyi, Judge of the
Constitutional Court, and with dissenting opinidnsdr. Elemér Baloghanddr. Andras Bragyova
Judges of the Constitutional Court — has adoptedalowing

decision:

1. The Constitutional Court holds the following:thre application of Section 12 para. (3) of the Act
XXIII of 1992 on the Legal Status of Public Senanit is a constitutional requirement based on
Article 59 and 60 of the Constitution that the deédath should not contain any data referringht® t
public servant’s conviction of conscience or raligi

2. The Constitutional Court rejects the petitiomseal at establishing the unconstitutionality angl th
annulment Section 12 and Section 13 para. (2) @fX3dll of 1992 on the Legal Status of Public
Servants.

3. The Constitutional Court terminates the procedaimed at the posterior review of the
unconstitutionality of Sections 31/A-31/F of Act XKof 1992 on the Legal Status of Public
Servants.

4. The Constitutional Court refuses the petitianed at establishing the unconstitutionality and the
annulment Section 13 para. (1), Section 65 pajatd@ d) and Section 102 para. (8) of Act XXIII of
1992 on the Legal Status of Public Servants, arefutses other petitions as well.

The Constitutional Court publishes this decisiothie Hungarian Official Gazette.

REASONING
I

The Constitutional Court received several petiticegarding certain provisions of the Act XXXVI
of 2001 on Amending the Act XXIII of 1992 on thedad Status of Public Servants and other Acts of
Parliament (hereinafter: APSA). After receiving fhetitions, the Constitutional Court separated and
consolidated the petitions and certain parts ofpitetions on the basis of the constitutional peofs
reflected in them. [Section 28 of the amended amsalidated Decision 2/2009 (I. 12.) TU. by the
Full Session on the Constitutional Court’'s provwsib rules of procedure and on the publication
thereof (ABK, 3 January 2009) (hereinafter: the &E R

In the present case, the Constitutional Court ghasdecision concerning the petitionary requests
related to the provisions on the oath of publivaets and on the preferential body of senior cdf&i
contained in Act XXIIl of 1992 on the Legal StawfsPublic Servants (hereinafter: APS).

One of the petitioners asked for the annulmentedftiSn 12 of APS as established by APSA. As
held by the petitioner, the provision found aftee text of the oath and the provision on the writte
confirmation of the oath violates the freedom afught, conviction and religion (Article 60 of the
Constitution) as it forces the public servant tafess his/her conviction. The petitioner also atéd
the annulment of Sections 31/A-31/F of APS. In dipénion of the petitioner, the special provisions
on establishing the preferential body of seniorcadfs, on appointing the public servants concerned
and on their legal relations violate the principféequal compensation for equal work” [Article B0/
paras (2) and (3) of the Constitution].



A representative of one of the registered churaies submitted a petition to the Constitutional
Court. The petitioner initiated the annulment oti®m, 12 and Section 13 para. (2) of APS on the
basis of Articles 60 and 70/A of the Constitutidrhe petitioner complained about the lack of the
option to affirm instead of taking an oath — agwabd in other statutes. According to the teachofgs
the church in question, as taking an oath is pitddln the Bible, the challenged provisions make i
impossible for the members of the church to emepublic service. The petitioner attached the
documents made in the course of the legal deb&teeba a member of the church and the authorities,
including the legal positions of the Human Resosifdanagement Department of the Ministry of the
Interior and of the Honorary State Secretariat lofi€h Relations of the Office of the Prime Minister
According to the documents, the word “swear on rathdin the text of the oath of public servants
may not be replaced by the word “I affirm”, as neeaan be exempted from the cogent rule and no
one can be employed as a public servant withoutdek proper oath.

A petitioner challenged Section 102 para. (8) oSAdh the basis of the right to work [Article 70/B
of the Constitution]. The petitioner in questiomyuained about the fact that taking the oath might
not be realised due to the wilful default of théoleiadministration organ or due to another pesson’
fault, and there are no regulations in APS to ceueh cases. The petitioner holds that APSA created
a legal gap, causing legal disadvantages in secasas. Therefore, on the one hand, the petitioner
initiated, with regard to Section 102 para. (8A8fS, to establish that the deadline for takingdath
is not a forfeit one. On the other hand, the petgr also initiated the annulment of the second
sentence of Section 102 para. (8) with retroadbivee to the date of its taking effect.

Two petitioners initiated the constitutional revieivSection 12 para. (2) and Section 65 para. (2)
item d) of APS. The petitioners’ reasoning includefitrences to Article 2 para. (1), Article 4, Al&

8 para. (2), Article 35 para. (1), Article 70 paf@), Article 70/A para. (3), Article 77 para. (2hd
Article 78 para. (2) of the Constitution togethathamany other statutory provisions. Their concerns
related to the reference in the oath to the puddiwant’s obligation of "ethical” conduct, although
ethical code has been adopted. As a consequemcaddition to the request of annulling the
challenged provisions, the petitioners made refareno the deficiencies concerning the regulations
on the ethics of public servants and on the pradass chamber.

One of the petitioners initiated the establishma&inthe unconstitutionality and the annulment of
Section 31/A para. (2) item a), Section 31/D p&tag3), Section 31/C (1)-(2), Section 31/F pafg. (
of APS on the basis of Article 2 para. (2), Artidle para. (4), Article 70/A and Article 70/B paf@3
and (3) of the Constitution. Subsequently the petdr withdrew the petition affecting the above
provisions of APS, due to having the statute ameénde

Il
The relevant provisions of the Constitution relai@the merits of the petitions are as follows:

“Article 59 (1) In the Republic of Hungary everyoias the right to the good standing of his
reputation, the privacy of his home and the pradecof secrecy in private affairs and of personal
data.”

“Article 60 (1) In the Republic of Hungary everyoinas the right to the freedom of thought,
freedom of conscience and freedom of religion.

(2) This right shall include the free choice orgm@ance of a religion or belief, and the freedom to
publicly or privately express or decline to expressercise and teach such religions and beliefs by
way of religious actions, rites or in any other waiher individually or in a group.

(3) The church and the State shall operate in aéiparin the Republic of Hungary.”

“Article 70/A (1) The Republic of Hungary shall pesct the human rights and civil rights of all
persons in the country without discrimination og thasis of race, colour, gender, language, religion



political or other opinion, national or social ang, financial situation, birth or on any other gnads
whatsoever.”

“Article 70/B (1) In the Republic of Hungary evern has the right to work and to freely choose
his job and profession.

(2) Everyone has the right to equal compensationefyual work, without any discrimination
whatsoever.

(3) All persons who work have the right to an ineothat corresponds to the amount and quality of
work they carry out.”

The provisions of APS affected by the petitionsasdollows:

“Section 12 (1) The public servant shall take athavhen appointed.

(2) The text of the oath is the following:

“I. . . Swear on my oath to be faithful mmy mother country, the Republic
of Hungary and to the people of it. 1 will obsethe Constitution and the constitutional statutethef
country | will keep in confidence State secretes afficial secrets. | will discharge my duties vatht
fear or favour, conscientiously, honestly, faithfulto the law, accurately, ethically, paying
unconditional respect to human dignity and to thstlof my ability, to serve the interests my nation
(and the local government of ................... ). | will show exemplary conduct both in myio# and
outside of it, and | will use all of my efforts forther the progression of the Republic of Hungasy
well as the development of its intellectual andenat wealth.”

(According to the conviction of the person takihg bath:)

“So help me God”

(3) The public administration organ shall orgarlse taking of the oath prior to the appointment of
the public servant. Taking the oath may take pliscéhe presence of the person exercising the
employer's rights and the colleagues. The oath Bhdbld orally and confirmed in writing.

Section 13 (1) If the invalidity of the appointnteés established prior to taking on work, then the
public servant may not take on work until the ehation of the cause of invalidity. If the causdloé
invalidity comes to the knowledge of the personreiseng the employer's rights after taking on the
work, the public servant shall be prohibited froexfprming work until remedying the invalidity.

(2) Failure to take an oath is a cause of invalidibh the absence of taking an oath the public
servant may not be put into office and anyone ne#grito this fact.”

“Section 65/B (1) For the purpose of harmonising ititerests of the public administration bodies —
not including the local governments — and the mub&rvants, and in order to settle their debates
through negotiations, as well as to elaborate aategagreements, a Council for the Reconciliation of
Public Servants’ Interests (hereinafter: CRPSIihigperation with the participation of the negatigt
teams of the Government and of the national emplayganisations for the representation of the
interests of public servants.

(2) The competence of CRPSI shall cover the isselated to the life and work conditions and the
employment conditions of the public servants em@ibiy the public administration. Connected to the
above:

(...)

d) issues the rules of the Ethical Code of Pubdiov&nts together with the National Council for the
Reconciliation of the Interests of the Local Goveemts‘ Public Servants.”

“Section 102 (8) The public servants who are ibljguservice at the time of this Act taking force
shall take an oath in accordance with Section 13.2) as specified in Section 12 of this Actp&o
taken in not more than 60 days from the date af Aluit taking force. In the absence of taking artpat
the public servant’s legal relationship of pubke\sce shall be statutorily terminated.”



1. The Constitutional Court first examined the cdamps related to the text of the public servants’
oath and its written confirmation. Some of the f@tiers challenged not the mere fact of taking an
oath but the text “So help me God” after the wartlthe oath as well as the obligation to confirra th
oath in writing. However, one of the petitionersmgained about the requirement of taking an oath,
as according to the dogmas of his church it wasipited to take an oath. As a consequence,
according to the petition, the members of this chunay not enter into public service. The petitisne
initiated the establishment of the unconstitutidgadnd the annulment of Section 12 and Section 13
para. (2) of APS on the basis of Articles 60 anth#df the Constitution.

2.1. The Constitutional Court overviewed the cdosbnal requirements to be followed in the
course of judging upon the present case. ArticlgX§0of the Constitution guarantees the right to
freedom of thought, conscience and religion forrgmee in the Republic of Hungary. Paragraph (2)
establishes the freedom of belief (conviction) egteg it to the conviction of conscience and the
freedom of exercising one’s religion (religious iags, rites) including the right of declining to
express one’s conviction.

The granting and the protection of the freedom ofistience and religion is rooted in the
recognition of equal human dignity [Article 54 pa(a), Article 70/A para. (1) of the Constitution].
The Constitutional Court interprets the right te freedom of conscience as a right to the integrfity
one’s personality. The State cannot compel anyoredept a situation which sows discord within, or
is irreconcilable with, those fundamental conviesavhich mould that person’s identity [stated first
in: Decision 64/1991. (XIl. 17.) AB, ABH 1991, 29313]. The freedom of conscience and religion
acknowledges that the person's conviction and witfis, in a given case, religion is a part of hama
quality, so their freedom is a precondition for free development of personality. Special emphasis
given to the freedom of action based on the gerreght of personality if the action follows from
one’s convictions of conscience and religion. $93.(1l. 12.) AB, ABH 1993, 48, 50-51].

As a consequence, the legal system may not — tanmtially — make any difference between
religious and non-religious conscience. Accordingigsed on the interpretation of Article 60 of the
Constitution, one may conclude that the freedonthofight, conscience and religion means in the
broadest sense the free choice of one's convitbigether with freely expressing and exercisingnit i
any other way. [Decision 225/B/2000 AB, ABH 200241, 1251]

The Constitutional Court established, on the baki&rticle 54 para. (1) and Article 60 para. (3),
the requirement towards the State to be neutrahénquestions of religion and other questions
connected to conviction of conscience. The negaiive of this requirement is prohibiting the State
make a judgement on the veracity of a religiousebel another conviction of conscience. The State
may not form institutional ties with the churchesoe of them, it may not identify with the teaaisn
of any church and it may not take a stand in thestion of dogmas of the faith. (Decision 4/1993.(l
12.) AB, ABH 1993, 48, 52)

The positive side of the neutrality is the Statefsigation to grant the possibilities for the free
development of one’s individual conviction. Becatise State is required not to take a stance exactly
in matters that make a religion to be a religiammaeerning churches and religion, the State can only
create an abstract legal framework that appliesvery church or religion equally and helps them to
fit into a neutral legal order; in matters of samte, the State has nothing to go by but the
interpretations of the churches and religions thedwes. It is exactly by way of a neutral and gehera
legal framework that the separation of church atateScan provide the fullest possible freedom of
religion. (ABH 1993, 52)

In the course of judging upon the petition, the Sdational Court took into account Article 70
para. (6) of the Constitution that goes as folloWdt Hungarian citizens have the right to hold ficb



office in accordance with their suitability, eduoat and professional ability.” This right, “to
participate in public affairs and to hold publicfiog, grants the general fundamental right to
participate in exercising public authority.” [Demn 39/1997.(VIl. 1.) AB, ABH 1997, 263, 275;
Decision 5/2006. (Il 15.) AB, ABH 2006, 153, 164] the present case the Constitutional Court
underlines — in the context of Article 54 para. ék)d Article 60 of the Constitution — that all
Hungarian citizens have the right to hold a puldifice without regard to his/her conviction of
conscience or religion.

2.2. Taking an oath was originally a sacral acthe Antiquity and the Christian tradition. The
person taking the oath verified or affirmed thedong force of his promise or the truthfulness o hi
statement by making a reference to something faled by him, to a deity. In the feudal hierarchy,
taking an oath of loyalty was widely required, ne framework of a sacral ceremony.

The modern constitutional States have maintainedrtidition that the persons who fill important
public offices, act as public servants or are eadag other activities in the public interest make
solemn declaration, a promise at the time of esstiaiblg the relevant legal relation. Article 2 Sentil
paragraph (8) of the Constitution of the Unitedt&af America provides the following regarding the
President. “Before he enter on the Execution of @fice, he shall take the following Oath or
Affirmation: - »I do solemnly swear (or affirm) thawill faithfully execute the Office of President
the United States, and will to the best of my Abjlpreserve, protect and defend the Constitution o
the United States.«”

Article 56 of the Federal Constitution of Germaeyuires the Federal President to take an “oath of
office”, to be concluded with the words “So help @ed” or “without expressing one’s religion”.
Article 140 of the Constitution acknowledges — agnothers — the validity of those provisions of the
Weimar Constitution, according to which "the obtag of public offices is independent from
religious conviction" and no one shall be forcenl tse a religious form of oath” (Section 136).

In Hungary, Section 6 of the Act | of 1946 providédt the President of the Republic shall “take an
oath or affirm” in front of the National Assemblyeclaring that he is going to be “faithful to Hunga
and the Constitution of the country”. The text loé tbath contained the words "I swear on my oath to
the living God", while the affirmation containedethwords "I affirm to my honour and my
consciousness™.

There are two parts in the Hungarian Constitutionfarce mentioning such solemn legal
declarations. According to Article 29/D, the Presitlelect of the Republic shall “take an oath at th
Parliament prior to taking office”. Based on Ar&cB3 para. (5), "Subsequent to its formation, the
Members of the Government shall take an oath intfobd the Parliament”.

2.3. According to Section 12 para. (1) of APS, @liblic servants shall make a declaration
containing a promise of well defined text, to whitle APS uses the term “oath”. As regulated in
Section 13 of APS, no public servant may take dhgeowithout taking an oath.

In the constitutional democracies, the solemn datitns to be made prior to taking offices aimed
at exercising public authority or performing a palduty enforce the requirement of being faithful t
the State and paying respect to the constitutiondér. In line with the international practice of
interpreting such rules, these declarations doaffett the freedom of conscience and religion. The
common element of the declarations is the requinértee recognize and to protect the Constitution
and the constitutional institutional system. Asasequence of the declarations, the persons amting
behalf of the State are bound to respect the unisiital framework defined in the Constitution —&as
on the democratic decisions of the political comityrit is the task of those who apply the law to
unconditionally obey the statutes adopted in thesttutional order. Those who prefer other
institutional frameworks may present their conwnoti acting within the existing institutional
framework and they may act in compliance with thiecpdural rules to change the institutions.



[These are the principles followed for example iy panish and Belgian court rulings, according to
which also the public servants with a republicanvection are bound to be faithful to the king. In
Belgium: Court of Arbitrationl(a Cour d’arbitragg Case 151/2002, 15 October 2002.]

In the Hungarian regulation, by saying the soleradlaration required in APS, the public servant
represents the following: [I will] “be faithful tany mother country, the Republic of Hungary and to
the people of it. | will observe the Constitutiondathe constitutional statutes of the country.”
Consequently, in APS, the traditional oath of lbygiresents primarily secular and constitutional
objectives. [About the transition from the origilyaleligious custom to secular practice: see Deaisi
10/1993. (1. 27.) AB, ABH 1993, 105, 107]

The obligation of the public officials to act incedance with the Constitution and other statiges i
a conceptual element of holding public offices lba basis of Article 70 para. (6) of the Constitntio
Those who want to be public servants shall not aelyept the institutional framework but they shall
also act in the interest of enforcing the statuldse solemn declaration specified in APS does not
prohibit those public servants who support insbigl changes to express their conviction with due
respect to the legal regulations. Therefore thersnldeclaration itself, containing this promise gloe
not restrict the freedom of conscience and religinshrined in Article 60 of the Constitution.

2.4. According to Section 12 para. (2) of APS, tilnd of the solemn declaration may be followed
by the text "So help me God" "According to the detign of the person taking the oath”.

In line with Article 60 of the Constitution, thedividual may publicly express or decline to express
his/her conviction of conscience and religion. @a other hand, it is the obligation of the Statedb
up the necessary neutral and general statutoryefremk, to secure the free expression of the
individuals' conviction [Decision 4/1993. (ll. 1228, ABH 1993, 48, 50-51].

As a consequence, no one shall be forced to médgahdeclaration contrary to his/her conviction
and conscience. Non-religious persons may not mdoto make declarations of religious content.
(As held by the European Court of Human Righteas against the freedom of religion to require by
the law the elected officials to take an oath catedkto a specific religion. In the case concertiegl,
oath had to be taken on the “Holy GospeRiscarini and Others v. San Marind3 February 1999)

Moreover, no one may be forced to express his/beviction of conscience. Neither can religious
persons be required to declare their convictiohe(provision contained in Article 136 of the Weimar
Constitution forms part pf the German Constitutioriorce: “The authorities may only inquire about
one’s belonging to any religious community if righdr obligations depend on it, or it is necessary
because of supplying statistical data requirechieyldw.”)

As held by the Constitutional Court, the text in@\Brovides a chance for the person making the
declaration to select the appropriate form, wh&miline with his/her conviction. In Section 12rpa
(2) of APS, the term “according to the convictiodes not require the person taking the oath to
express his/her conviction. It allows him to decateording to his belief whether to express or not
his/her conviction. The term “So help me God” in&R not an obligatory part of the oath’s textitas
is an optional supplement to the oath; saying iteaving it out would not affect the validity ofeh
oath. (The Constitution does not contain the wiBts help me God” used by most of the presidents
elect upon inauguration in the United States.)

In the Hungarian practice, it has not become cuatgnm the course of the ceremony to hold by the
person making the declaration an object or a algitext the sanctity of which is acknowledged by
him/her. If it is a part of the tradition of a deonatic State, there it follows from the freedom of
religion that the oath can be taken not only ontthditionally used Bible but on other objects adlw
(e.g. the Quran). (In the United States, this titutsonal aspect was emphasized in the GaSeU
of N.C. & Syidah Matteen v. State of North Carglina

As in APS the supplement with the religious conientot a part of the obligatory text of the oath,
and it may be freely elected, no one is forced &kenany declaration contrary to his/her conviction.



Moreover, the law does not force anyone to expnegher conviction of conscience or to decline the
expression of it. Consequently, the ConstitutidBalrt established that the terms “according to the
conviction” and "So help me God" in Section 12 pdB) of APS does not restrict the freedom of
conscience and religion enshrined in Article 60tloé Constitution and it does not make any
difference between the persons on the basis af¢baviction.

2.5. According to Section 12 para. (1), the puBkevant’s declaration containing the promise is
called an “oath”. In line with Section 12 para.,(2)e person taking the oath has to say the wdrds “
swear on my oath” to express his/her promise. Chthe petitioners alleged that oath is a term
connectible to a specific religion, therefore ire thbsence of the alternative of affirmation, the
freedom of conscience and religion is not injured.

In addressing this constitutional problem, the Gitutsonal Court started by noting that in today's
Hungarian language the words "oath"” and "l sweamgroath” have become secularised terms. They
have no religious content, and these words are bst#dby believers and non-believers in the most
diverse ways. This approach is supported by the tfeat the word “oath” used two times in the
Constitution [Article 29/D on the oath of the Pt of the Republic; Article 33 para. (5) on tlaho
of the Members of the Government] has no religimezaning either. It follows from the principle of
the State's neutrality that the text of the Coastih may not have an interpretation based onicelgy
ground. As a consequence, the Constitution mayaeahterpreted to the effect that only the persons
who make a solemn declaration of religious meargpgvay of taking the "oath" required in the
Constitution can become the President of the Répuoblthe Member of the Government. In one of
its earlier decisions, the Constitutional Courtezhkhe taking of the oath a “solemn act” connedtted
the establishment of a given legal relation andsiolp down the preparatory process. [Decision
14/2008. (ll. 26.) AB, ABK February 2008, 155, 158The German Federal Constitutional Court
adopted an approach similar to the position ofGoastitutional Court in the present case: an oath
without invoking God has no transcendent conteleBGE 33, 23)

At the same time, the Constitutional Court congdethe fact that certain persons, communities,
churches may state that the words “oath” and “teawon one’s oath” have such a meaning that is
unacceptable for them. Indeed, the church that gtdahrthe petition made a reference to the religiou
content of the word “I swear on my oath”, statihgttthe religious community in question cannot
identify with it, as they believe in another intefation of the dogmas. (Accordingly, some of the
churches believe that an oath taken in front of Gatbmpatible with the Bible, while some churches
think that all forms of oaths are prohibited by Bible.)

The State, and the Constitutional Court, may nke ta stand in the matter of the veracity of
convictions of consciousness and of religious tessh[Decision 4/1993. (Il. 12.) AB, ABH 1993,
48, 52]. As a consequence, it may not decide oatdsthetween different religious interpretations. |
may not define for the believers of different radigs what dogmas are in compliance with the
requirements of the Bible (or another religiousckeiag), and what the correct interpretation of the
religious texts is. It is the obligation of the ®&taot to adopt and not to apply any rule, whichngy
justified in the religion, or which provides forgiifications of actions only for the followers of a
specific religion.

The regulation examined by the Constitutional Caartthe present case provides a general
obligation; it has a primary secular reason and mmgga At the same time, for some people who
confess a specific conviction of conscience, to glgmvith this neutral rule would be against their
conscience: this is why they demand a specialrtreiatt. They want to say the oath of public servants
without saying the word “oath” to be replaced bytaer word (primarily by the verb "affirm”). l.e.
the constitutional question is whether a group@fkpns can be exempted — on the basis of concerns
of conscience and religious beliefs — from a statutule implying the same obligations on all pabli
servants, but imposing an extra burden on them.



The Constitutional Court elaborated in the Decis8812007. (VI. 20.) AB the special test of
fundamental rights (“comparative load test”) toused in judging upon such conflicts. On the one
hand, there is a principle of the rule of law tothken into account, stating that everyone is ellig
and entitled by the same legal order, i.e. the pawain to everybody, and everyone must be treated
by the law equally (as a person of equal digni®nh the other hand, one should not forget that
diversity within the political community — the frd@m and the autonomy of the individuals and their
communities — is a value of constitutional demogr&onsequently, we can neither state in general
that, on the basis of the freedom of consciencecaitd, exemptions are to be made at all times from
the general provisions of the law, nor that the fl the legal regulations fully covers the intéiifa
of a religious community.

Due to the different, and sometimes competing, ttoti®nal aspects, it should always be
established with regard to the constitutional goestaised in the concrete case whether — on this ba
of the freedom of religion — an exemption is tonbede from the general laws. The decisive factor in
deciding on granting the exemption is — among athewhether the demanded exemption is linked
closely to a dogma or a religious liturgy; coule #xceptional regulation violate the rights of oghe
e.g. persons outside the religious community. lansethat the concrete circumstances of the case are
to be examined in order to establish whether justified to exempt the affected persons from the
general obligations and whether the State shouldwa- within reasonable limits — an alternative
conduct.»” [Decision ABH 2007, 464, 493, Precedebiscision 64/1991. (XII. 17.) AB, ABH 1991,
297, 313; Decision 4/1993. (Il. 12.) AB, ABH 1991, 51]

The Constitutional Court examined the differentgiloidities. The Constitution of the United States
and Act | of 1946 in Hungary use the terms “sweand “affirm” as alternative texts. In the
Hungarian law in force, a typical example of itSection 7 para. (4) of the Act LV of 1993 on
Hungarian Citizenship, making a distinction betwéas oath of citizenship (using the verb “swear”
and the sentence “So help me God”) and the affionatf citizenship — of equal value — (with the
verb “affirm” and without the sentence having raligs reference). This legislative solution is samil
to the one used in APS with regard to providingogtional sentence added to the oath to represent
one’s conviction. It is different however in thespect of containing the verb “affirm” in the varaat
of the text without the sentence “So help me Gddihe constitutional justification of the different
solutions: in the case of the citizens’ oath, thateScomplies with the requirement of neutrality by
making a formal distinction between a neutral amdligious option. APS provides a uniform neutral
form and adds an option to allow for expressingooenviction.

There are different solutions in the Hungarian law,.example the one applied in the Act XXVII of
2008 on the oath and the affirmation of certaincadfs under public law. Although in the title dfe
Act, the words “oath” and “affirmation” are distinghed, both text versions use the verb “swean”. (I
fact, this solution has the same output as theigioms of APS.) Contrary to that, the Act XLIII of
1996 on the service of the professional staff membéthe armed organisations contains two types
of procedures: according to the Act, the profesdietaff members of the police forces have take an
oath, but the professional staff members of oth@icimg organisations and of the civil national
security services may choose from the alternatpt@®ns of taking an oath or making an affirmation
with the verbs “swear” and “affirm” respectively.sAseen, there is no uniform practice in the
Hungarian regulations.

The Constitutional Court also noted the fact thatevaluation of the verb “swear” is considered to
be an important issue in the foreign practice dénpretation. According to Germany's Federal
Constitutional Court, giving a testimony may beussfd on the basis of the freedom of conscience if
the law orders the witness to swear (schworen)daed not allow making a promise or an affirmation
of equal force. (BVerfGE 33, 23, 22-23) Similarglso the Constitutional Court of Italy allowed a
witness in a civil litigation to make an affirmationstead of an oath when promising to tell théhtru
at the court (149/1995.) Then, in another casestablished the unconstitutionality of the provamgl



decisive force (giuramento decisorio) of an oattciwvil litigation in legal debates in contrast with
other legal declarations (34/1996). At the sameetitie decision also referred to the fact that
according to the Italian Constitution it is not pilmited to take an oath, and in certain cases it is
mandatory. For example — on the basis of Articleobthe Italian Constitution — for those who fill a
public office, if required in an Act of Parliamentonsequently, the Italian Constitution reflecisnd

the practice of interpretation takes note of —dtikerent requirements concerning public servanis a
witnesses. Accordingly, the constitutional evaloiatiof the various solemn declarations depends
primarily on the text of the Constitution, and s also important who are the ones (witnesses in
litigation, people obtaining citizenship, holdefgablic offices etc.) obliged to make a declamatio

Taking all the above into account, the Constitidlo@ourt reached the following conclusion:
Section 12 of APS contains a requirement, whicbommpliant with the wording of the Constitution
and verifiable in a neutral manner. In the cont®@APS, there is a differentiation between oath and
affirmation, by separating the “So help me God’niata from the words to be told and the public
servant is free to decide whether or not to sagfteer the obligatory words or not. As without a
reference to deity, the meaning of the verb “swé&asn’t got any implication to one’s convictiongeth
content of the words of the oath refer to an aféition, although it is not declared in APS to be as
such. Accordingly, the State requires all publicvasts to say the same oath formula, which is in
compliance with the wording of the Constitution amtich has a neutral verification.

In the case the telling of such an affirmation, rpise would raise concerns of conscience for
someone, the freedom of exercising one’s religioshened in Article 60 para. (2) of the Constitatio
(practising religious rites individually or in conumity, publicly or privately) shall not be affected
This regulation does not concern the internal difel the rites of a religious community; it relates
participation at a secular and solemn State cergmdolding a public office, the legal standing of a
public servant implies additional obligations amdponsibilities: it presupposes loyalty to the &tat
and the constitutional order, and it requires thevise of the State. First of all, taking the oath
represents this additional obligation, having néenmence to expressing or not one’s conviction.
(Similarly to taking the oath by the President lué Republic or by the Members of the Government
as required in the Constitution.)

The problem of the freedom of conscience may tsedain the case of all kinds of regulations. In
the course of regulating the solemn declaratioputflic servants, the State cannot create a pravisio
that equally fits to everyone's conviction. The stdational requirement to be obeyed by the
legislation is to use a uniform oath with neutrarding when it requires the public servants to take
oath. This can be implemented on many ways.

There are several solutions emerged in the Hungdeua in force and in the foreign practice. As
held by the Constitutional Court, with the reguwas in APS, the legislation complied with the
fundamental requirements resulting from Articles&@ 70/A of the Constitution. The secular and
neutral character of the chosen solution is alsdieé by the wording of Article 29/D and of Artiel
33 para. (5) of the Constitution. The securingh&f toherence of the statutes and the elimination of
unjustified differences is primarily the duty oktlegislation. Since many solutions could be regard
constitutional, the Constitutional Court may notct the Parliament to apply a specific regulatory
form in all fields

As a consequence, the Constitutional Court estaalighat the words “oath” and “swear” in APS
are not in conflict with Article 60 and Article M/of the Constitution.

2.6. One of the petitioners challenged Section a@&.p(3) of APS also because of requiring the
written confirmation of the oath. According to tpetitioner, this provision violates Article 60 para
(2) of the Constitution because of obliging the lpulservant to express his/her conviction of
conscience and to record it in writing.
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As regulated in Section 12 para. (3) of the APShéath shall be told orally and confirmed in
writing.” APS does not specify how to confirm it writing. According to Section 64 para. (1) of
APS, the “deed of oath” is listed among the docusheelated to the public service legal relation of
the public servant, specifically it is part of thersonal files. As regulated in Section 61 parpa(id
in Annex 3 of APS, the basic registry of publicvsee contains the file humber and the date of the
deed of oath. However, APS does not contain anyiagxprovision on whether it is necessary or
possible to indicate in the deed of oath that #s@n who had taken the oath used the formula @f “S
help me God” or not.

As a consequence, there can be four possibiliidbe legal practice. 1. The public servant signs
the deed of oath containing the text specifiedant®n 12 para. (2) of APS. In this case the docume
bears no reference to the option indicating thevimbion of the person, only to the fact that thigion
was available at the time of taking the oath. RoTypes of deeds of oath are prepared at the gubli
administration organ, one containing the clausel{@p me God” and the other one does not, and it is
up to the public servant which one he/she signg.he deed of oath contains the text specified in
Section 12 para. (2) of APS and the public seriratitates (by underlining, deletion or otherwide) i
the optional clause was said or not. 4. The deeshtif does not contain the clause in questiontbut i
leaves space for the public servant to write itlmdeed before signing it. In the first case,dbed
of oath in the registry does not indicate the aptthosen by the public servant according to his/her
conscience, conviction; in the other cases it cahae@xcluded.

The Constitutional Court examined on the basihefG@onstitution and of other statutes what kind
of a solution could be accepted in the course tfrjmmeting and applying APS. The examination was
based on the close connection between the textréegpor decline to express” one’s conviction in
Article 60 para. (2) of the Constitution and thghtito the protection of personal data enshrined in
Article 59 para. (1) of the Constitution. Althoughe recording of choosing between the options
offered in Section 12 para. (2) of APS does noicaitg exactly the conviction of conscience of the
person in question, saying the clause “So help rod” @Gnay refer to the conviction of the person
taking the oath. (No registration can grasp “exacilperson’s conviction of conscience and religion
However, the mere information regarding one’s @t to believing in God refers to the person’s
conviction.) This connection is manifested in SattB of the Act IV of 1990 on the freedom of
conscience and religion and on churches (herem#t):

“(1) No one shall suffer any discrimination andaree may enjoy any benefit on the basis of his/her
religion or conviction, and because of expressingractising thereof.

(2) It is prohibited to record any data in a St@i#icial) registry about one’s religious or other
conviction. (...)"

According to Section 2 item 2.a) of the Act LXIIf #8992 on the Protection of Personal Data and
the Disclosure of Information of Public Intereseginafter. the DPA), “data related to religious or
other conviction" qualify as special data. Sucladatn only be handled on the basis of Section& par
(2) of DPA or upon the written consent of the atiéelcperson, or when it is based on an international
treaty, or when it is ordered by an Act of Parliatni®r the purpose of enforcing a fundamental right
granted in the Constitution, or in the interests nattional security and the prevention or the
prosecution of crime.

In addition, when interpreting the legal regulaipthe Constitutional Court took into account the
constitutional prerequisite that data handling sth@ways be in compliance with the requirement of
being bound to a specific purpose. “It means tlsgnal data may only be processed for a clearly
defined and lawful purpose. Each phase of dataegsig must comply with the notified and
authentically recorded purpose. The purpose of dataessing must be communicated to the data
subject in a manner making it possible for him ¢eess the effect of data processing on his rigits,
decide with due basis on the disclosure of datd tarexercise his rights in the case of the ustatd
for a purpose other than the specified one. Thishy the affected person is to be notified on
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changing the purpose of data processing. Data psowgfor a new purpose without the consent of the
data subject is only lawful if it is expressly prded for in an Act of Parliament with respect te th
specific data and data processor. It follows frdra principle of being bound to the purpose that
collecting and storing data without a specific godbr the purpose of storage, i.e. for unspetifie
future use are unconstitutional.” [First in: Deoisi15/1991 (IV. 13.) AB, ABH 1991, 40, 42] This
requirement is specified in Section 5 of DPA:

“(1) Personal data may only be handled for a paldicpurpose, exercise of rights or fulfilment of
obligations. Each phase of data handling shall dgnvh this purpose.

(2) Only personal data indispensable and suitatMeatcomplishing the purpose of data handling
may be handled, and only to the extent and fortitne required for the accomplishment of that
purpose.”

In addition, as stated in Section 6 para. (2) oADP

“The affected person shall be informed — clearlg &m details — on all facts related to handling
his/her data, in particular about the purpose Aerddgal basis of the data handling, the identitthe
person entitled to handle and process data, thetidnrof data handling and about the persons who
may have access to the data. The information shaudr the affected person’s rights related to data
handling as well as the possibilities of legal reies."

Based on all the above, the Constitutional Coudldishes the following: Neither APS nor any
other Act of Parliament contains express provisimmghe content of the data allowed to be recorded
on the deed of oath. The provisions of the ActsPafrliament do not authorise the public
administration organ to record whether the peraaimg the oath used the “So help me God” formula
or not when telling the words of the oath. Consetjyewith regard to public servants, there is no
explicit authorisation in any Act of Parliamentrecord data related to their conviction. In lineghwi
that, AR explicitly prohibits the registration blget State of any data related to religious and other
conviction.

Merely on the basis of Section 3 para. (2) of DP# the lack of an explicit provision in APS —
data related to the public servant’s convictiorcafscience or religion could only be recorded an th
deed of oath with the written consent of the pulskecvant. However, in the examined regulatory
construction, it is not up to the free choice @ public servant to decide whether the data refgmio
his/her conviction become part of the documentatibhis/her personal files as a public servans it
the result of how the public administration orgateiprets the law and of the content of the form
applied on the site. In the case of refusing totbedorm supplied by the public administrationamg
the legal relation of public service shall not Isablished. Accordingly, having the signature @& th
public servant on the deed of oath cannot be cereidas a written consent to handle the data celate
to his/her conviction.

In the legal practice there could also be a thexaethance of the public servant freely choosorg,
explicitly asking for making the information on Hisr conviction the part of the personal filesthe
opinion of the Constitutional Court, with regardth@ principles of being bound to a specific pugos
and of informed consent, there is no constitutigreasibility to record such data either.

The special data of the public servant can onlydedled — even with his/her consent — in his/her
personal files (among the documents) if the datallivag is constitutionally justified. In the pregen
case, however, there is no constitutional reasanctade in the records of the public servant aatad
related to his/her convictions of conscience atidiom. The purpose of storing the deed of oattois
verify the legal fact establishing the legal redatiof public service. For this, it is unnecessary t
document the choice the public servant made abmtirigpfor supplementing or not the words of the
oath in line with his conviction. Merely on the masf the freedom of conscience and religion, it is
not possible to demand to make the data refermnganviction the part of the public servants'
documentation.
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Moreover, handling data of such content would hawefuture aim. In the case concerned, the
recording of the data related to the convictioncofscience and religion may neither be linked to
enforcing any right or obligation of the public g&nt, nor to a concrete purpose of public inter&st.
the data handling has no purpose, the public senzamot give his/her informed consent to it.

In the elaboration of its interpretation, the Cansibnal Court also took account of the requiremen
that the expression of one’s conviction of consogeand religion (Article 60 of the Constitution)dan
the handling of the information related to one’sidotion (Article 59 of the Constitution) must be
safeguarded by special legal guarantees. Sucladatsted among the sensitive data the protecton
which is a paramount and justified interest of pleesons. Well known historical experiences prove
how important it is to prevent abuses against persd various convictions. When assessing such
cases, one must also take into consideration tttetfiat in practice the persons were often made
subjects to legal sanctions not because of théirahconviction, but because of what was assumed
about their conviction or belief (believer, membéa religious community, atheist).

The Constitutional Court holds that APS requires taking of the oath of public servants for a
constitutional purpose and in a manner consistatit the freedom of conscience. However, the
regulations can’t prevent completely the poterdialises in the course of applying the law. Based on
Article 70 para. (6) of the Constitution, all Humiga citizens have the right to hold a public affic
without regard to his or her conviction. If in tkeurse of taking the oath “in the presence of the
person exercising the employer's rights and thieaglies” [Section 12 para. (3) of APS] — because of
the circumstances — one’s conviction couldn’t bpregsed without fear or such expression declined,
the result would be a situation injuring the fundamal rights. If this information was to become a
part of the records kept on the public servant,ddweger of injuring the fundamental rights would be
raised. As stressed by the Constitutional Courthénpresent case, the sensitive data are notseges
for facilitating the individual exercising of fundeental rights, for compensating unjustified
disadvantages, or for the granting of benefits;réggstration of such data is without any reasomabl
justification and — due to the several potentiaeipretations — it bears the risk of abuses.
Accordingly, by way of interpreting Articles 59 aB@ of the Constitution and the relevant statutory
regulations, the Constitutional Court establisheat tAPS may not require the handling of the data
related to the conviction expressed in the coufsaking the oath.

As explained by the Constitutional Court in the Bmmn 38/1993. (VI. 11.) AB: “In the course of
the constitutional review of a statute, the Constihal Court is to establish — by way of interprgt
the Constitution — what are the constitutional regaents relevant to the subject of the statutory
provision in question. The statute is constitutiaha complies with those requirements. Howeuer,
order to verify compliance, it is logically indispgable to interpret the statute concerned. The
Constitutional Court shall establish either the pbamce or the conflict of the Constitution and the
reviewed statute interpreted with regard to eatterotEstablishing the constitutionality of the norm
shall, at the same time, delimitate the realm efdbnstitutional interpretation of the norm: themo
shall be considered constitutional in all of itdempretations that comply with the constitutional
requirements established in the given case. réigaired by the unity of the legal system as well &a
statute should be interpreted not only in itseld anth regard to its functions, but also in thepesst
of it's compliance with the Constitution, withowtgard to the fact whether the statute was adopted
prior to or after the Constitution.” [ABH 1993, 25%7; reinforced in: Decision 23/1995.(1V. 5.) AB
ABH 1995, 115, 121; Decision 4/1997. (. 22.) ABBHA 1997, 41; Decision 22/1999. (VI. 30.) AB,
ABH 1999, 176, 201; in the recent practice: Decisg2/2005. (VI. 17.) AB, ABH 2005, 246;
Decision 28/2005. (VII. 14.) AB, ABH 2008, 290; Dgion 75/2008. (V. 29.) ABK May 2008, 715,
723]

In the present case, the Constitutional Court tiedtithere is only one interpretation of APS irelin
with the Constitution and DPA: when the public senvsigns the deed of oath containing the text
specified in Section 12 para.(2) of APS, which doesmake a reference to the choice made by the
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public servant regarding his/her conviction (theteat of the oath, showing the public servant’s
conviction), only to the fact that at the time aking the oath the public servant had a chance to
choose from such options. [This is the solutiom @pplied by the regulation on the citizens’ oath o
affirmation. The sample of the minutes can be foumAnnex 9 of the Government Decree 125/1993.
(IX. 22.) Korm. on the implementation of the Act lof 1993 on the Hungarian Citizenship.]

Taking all the above into account, the Constitidlo@ourt establishes: in the application of
Section 12 para. (3) of APS, it is a constitutioreduirement based on Article 59 and 60 of the
Constitution that the deed of oath should not dantmy data referring to the public servant’s
conviction of conscience or religion.

At the same time, based on the above reasoningCtmstitutional Court rejected the petitions
aimed at the establishment of the unconstitutibpalnd the annulment of Section 12 and Section 13
para. (2) of APS.

3. The Constitutional Court performed a separasaemation of the petition challenging Section
102 para. (8) of APS by making a reference to itpet to work [Article 70/B of the Constitution].
The petitioner alleged that as a result of the nmglete regulation (resulting in a legal gap), int@e
cases, the legal relation of public servants wasit@ated because of the wilful omission of the head
of the public administration organ or due to sorse’s fault. (As they could not take the public
servants’ oath within sixty days after the Act takiforce.) Therefore the petitioner initiated the
annulment with retroactive force of the second esece of Section 102 para. (8). On the other hand,
the petitioner requested to establish that thelaesatbr taking the oath is not a forfeit one.

According to the challenged provision of APS, thublc servants who are in public service at the
time of this Act taking force shall take an oathniot more than 60 days from the date of this Act
taking force. In the absence of taking an oath,pihblic servant’s legal relationship of public\see
shall be statutorily terminated. In the opiniortled Constitutional Court, Section 102 para. (8ABS
determined the public servant’s obligation — and kbgal consequence of the failure to meet the
obligation — regarding the 60 days period afterAlsetaking force. The complaints of the petitioner
(the application of the rule in concrete cases,eeuation of the nature of the deadline and ef th
activity of the public administration organ) areénparily related to the judicial application of theaw.

Section 1 of Act XXXII of 1989 on the Constitutidn@ourt (hereinafter: the ACC) lists the
Constitutional Court’s scopes of competence. Based constitutional complaint institutionalized in
Section 48 of ACC, the Constitutional Court mayrexge whether the injury of fundamental rights
was a result of the unconstitutionality of the agblstatute or not. Section 49 para. (1) of ACC
specifies the preconditions of filing a petitiorr fine examination of an unconstitutional omission
(causing an unconstitutional situation by failuceperform a legislative duty based on a statutory
empowerment). According to the Constitutional Cpthre petition submitted with regard to Section
102 para. (8) of APS could be examined in neitli¢h® scopes of competence.

On the basis of Section 29 item b) of CCRP, thesBtutional Court refuses the petition if it is out
of the Court’'s competence. As a consequence, thst@ational Court refused the petition concerning
Section 102 para. (8) of APS.

4. Two petitioners challenged further provisionsA8fS. The petitioners initiated the constitutional
review of the whole of Section 13 and Section 68 p&) item d) of APS, with reference to several
provisions of the Constitution [Article 2 para. (Brticle 4, Article 8 para. (2), Article 35 parl),
Article 70 para. (6), Article 70/A para. (3), Aiec77 para. (2) and Article 78 para. (2)] togetivéh
many other statutory provisions. Additionally, thegquested the Constitutional Court in the
reasoning of the petition to establish alternayiveah omission of legislative duty or take a stand i
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questions of legislation. In the context of thetdd initiatives, the petitioners challenged thetent
and the deficiencies of the regulations on thecethf public service and on the professional chambe

As stated in Section 22 para. (2) of DPA: “The @i shall contain a definite request and the cause
forming the ground thereof.” According to Sectidhfara. (2) of CCRP, “the petition shall contain an
indication of the statute to be reviewed, the s of the Constitution alleged by the petitiotter
have been violated by the statute concerned, aadptbvisions of the ACC and other Acts of
Parliament verifying the eligibility of the petitier and the competence of the Constitutional Court.
In accordance with the practice of the Constitwlo@ourt, it is not enough to refer to certain
provisions of the Constitution: the petition shadhtain a reasoning why and to what extent does the
statute to be annulled violate certain provisiohthe Constitution [Decision 654/H/1999. AB, ABH
2001, 1645; Decision 472/B/2000. AB, ABH 2001, 165®cision 494/B/2002. AB, ABH 2002,
1783]. The petitioners have not indicated — in &ddito listing the Articles — which ones of the
challenged provisions are contrary to the citediisions of the Constitution and why do they hold th
regulation to be unconstitutional.

The Constitutional Court's scopes of competencenainclude the forming of an opinion in
guestions of legislation. The petitioners haveidentified the legal basis and the justificationtba
merits of their other initiatives. In addition, thpetition does not comply with the conditions —
resulting from Section 49 para. (1) of ACC — neaeg$or examining an unconstitutional omission.

On the basis of Section 29 item b) of CCRP, thesBtutional Court refuses the petition if it is out
of the Court’'s competence. As a consequence — lmas&gkction 22 (2) of ACC and Section 29 item
b) of CCRP — the Constitutional Court refused thaditipn aimed at the establishment of the
unconstitutionality and the annulment of Sectiorpaga. (1) and Section 65 para. (2) item d) of APS.

5. Several petitions initiated the posterior canstnal review of Sections 31/A-31/F of APS and
it's full or partial annulment.

During the Constitutional Court’s procedure, Satth®) para. (1) of the Act LXXXIII pf 2007 on
amending the Act XXIIl of 1992 on the Legal Statidublic Servants repealed these provisions and
Section 50 para. (2) repealed the subheading “Thatemential body of senior officials” preceding
Section 31/A. One of the petitioners withdrew hegifon filed with regard to Sections 31/A-31/F of
APS — with due account to the changed legislation.

According to Section 31 item a) of CCRP, the Caunstinal Court shall terminate the procedure if
the statute under review is repealed after subamssif the petition, thus making the petition
irrelevant. In line with Section 31 item d), anatlcause of termination is the case when the peétio
has withdrawn his petition

As developed in the practice of the Constitutior@burt, it would only examine the
unconstitutionality of a repealed statute excejatilgn in the cases of the judicial initiative under
Section 38 of ACC and the constitutional complaintler Section 48 of ACC [Decision 10/1992. (lI.
25.) AB, ABH 1992, 72, 76; Decision 335/B/1990. ABBH 1990, 261, 262]. Moreover, a procedure
of posterior normative review can also be performdéxgn the content of the new law replacing the
repealed statute is the same (or essentially simakthat of the former one. (Decision 137/B/1991
AB, ABH 1992, 456, 457; Decision 157/B/2003 AB, AB¥pril 2008, 602) The petitions filed in the
present case are not judicial initiatives and motstitutional complaints; the statutes in forcendd
contain the challenged provisions.

As a consequence, on the basis of Section 31 iJjeandh— in the respect of the withdrawn petition
— item d) of CCRP, the Constitutional Court terni@ebthe procedure aimed at the posterior review of
the unconstitutionality of Sections 31/A-31/F of &P

The Constitutional Court ordered the publicationtieé decision in the Official Gazette with
account to establishing a constitutional requireinaewl the importance in principle of the matter.
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Budapest, 20 April 2009.

Dr. Péter Paczolay
President of the Constitutional Court

Dr. Elemér Balogh Dr. Andras Bragyova

Judge of the Constitutional Court Judge of thediitutional Court
Dr. Andras Holl6 Dr. L&szl6 Kiss

Judge of the Constitutional Court, Rapporteur Juafgbe Constitutional Court

Dr. Péter Kovacs Dr. Barnabas Lenkovics

Judge of the Constitutional Court Judge of thediitutional Court
Dr. Miklos Lévay Dr. L&szl6 Trocsanyi

Judge of the Constitutional Court Judge of the Constitutional Court

Concurring reasoning dyr. Laszl6 TrécsanyiJudge of the Constitutional Court
| agree with the holdings of the decision, with tbkowing amendments.
1. The nature of the “So help me God” clause:

In the Republic of Hungary, several statutes ircdocontain oath taking obligations. All of those
Acts of Parliament — without exemption — provide@ssibility for the person taking the oath to
conclude the oath — in accordance with his or bewiction — by saying the clause “So help me god”.
Among others, this option is available in the texftshe oaths of officials under public law electad
the Parliament, judges, prosecutors, attorneygabtic servants. If the affected person wishesaio s
this clause — with account to his conviction — thtebecomes an integral part of the oath as clause
aimed at confirming the obligation undertaken by plerson taking the oath. By saying the clause, the
person taking the oath does not change the oldigmtindertaken in the oath; the clause confirms the
undertaking.

The clause “So help me God” complies with the Huiagatraditions and — as the declaration of
one's religious conviction — it does not restriceé trealisation of the freedom of conscience and
religion contained in Article 60 of the Constitutiondeed it grants the exercising of it. The s&gu
also allow not saying the clause of the oath if son® does not wish to do so. This is also patef t
freedom of conscience and religion; in this cabe, ¢lause shall not be a part of the oath. Some
people might indeed refrain from saying the clauseause of their religious conviction. Accordingly,
the option of not saying the clause offers a pd#silmot only for refraining from religion but atsfor
exercising one’s religious conviction in a reserneahner. The “So help me God” clause stands at the
end of the oath, to confirm the content of the patHine with the religious, esthetical or tradital
conviction of the person taking the oath. Takingyath is on the one hand an obligation relateti¢o t
expression of loyalty, but on the other hand ibalkows the subjective intention of the personmigki
the oath, as by saying the oath, he/she undersldgectively the obligations that come with the
office to be held.
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Also the statutes of other countries — similarlyHongary — grant an option for the person taking
the oath to choose between saying or not the "§orhe God" clause. In the Anglo-Saxon countries,
there is a distinction between the oath and thensolaffirmation: it is up to the affected person to
decide which one to say. For example, in GreataBrjtall persons holding the position of a judge
may elect to say either the oath containing“®e help me Godclause or a simple affirmation. The
person taking the oath may also opt for sayingitih weference to the Jewish, Hindi, Muslim or Sikh
religion.

It is undeniable, however, that today in Hungamy thause “So help me God” also bears a general
meaning, partly secularised, and partly relatectligion without any concrete conviction, thus sayi
or not saying this clause cannot always be linkedny articulated conviction and to the freedom of
conscience and religion. As a consequence, theseld&o help me God” could also regarded as a
strong symbol. Saying the clause can also be ntetivan emotional or esthetical grounds. The first
and the last verses of the national antheHinfhus?) contain a national prayer, a petition, but by
today their content has been secularised as welgiry or saying the national anthem cannot be
connected to a religious conviction, despite of pin@yer, religious petition character of the poem.
Moreover, in 1989 this poem has been incorporatem public law as according to Article 75 of the
Constitution: “The national anthem of the RepuldicHungary is the poem "Himnusz" by Ferenc
Kdlcsey, set to the music of Ferenc Erkel.” Theidigion adopting the Constitution considered it
important to include the national anthem in the €bution among the national symbols. Similarly,
the clause “So help me God” is just a national syinthe saying of which does not have any
implication to one’s religious conviction.

2. The main regulations and the constitutional megouent on taking the oath:

According to Section 12 para. (3) of APS , “the lpuladministration organ shall organise the
taking of the oath prior to the appointment of plublic servant. Taking the oath may take placéén t
presence of the person exercising the employeagtdsriand the colleagues. The oath shall be told
orally and confirmed in writing”. This regulatiors ionly partially harmonised with other statutes
requiring the preparation of a deed of oath. Acowydo Section 43 para. (4) of the Act XCV of 2001
on the Legal Status of the Professional and CaiaSoldiers of the Hungarian Army, there is no
specific deed of oath as the deed on joining timeyaithe contract) contains the date of taking the
oath. As regulated in Section 7 para. (2) of thé B¢ of 1993 on Hungarian Citizenship, the
document of naturalization becomes the deed of, @atlit contains the fact and the date of takimg th
oath or the affirmation. According to Section 18gd4) of the Act XI of 1998 on Attorneys, “theBa
Association shall prepare a deed on taking the indibating the text of the oath as well as thesdxt
taking the oath and commencing the activity asia¢iyp The deed shall be signed by the attorney and
the president of the Bar Association. The deed ath shall be retained by the Bar Association”.
Section 15 para. (3) of the Act LXXV of 2007 on Awads and the Public Supervision of Auditors
contains a similar regulation.

APS is unique among the statutes regulating thedadf an oath as it is the only one stressing the
“confirmation of the oath in writing”. As the staéudoes not specify the meaning of the “confirmatio
of the oath in writing” and also the judicial priaet is diverse, it is justified to specify the
constitutional requirement. Since the deed of cagimed by the public servant is included in the
personal files of the public servant, a constitugiorequirement can be formed on the basis of legic
59 and 60 of the Constitution in the respect oftiSecl2 para. (3) of APS: the deed of oath to be
signed by the public servant should contain thatghrson taking the oath had a chance to choose
between saying or not the clause “So help me Gbdaccordance with Act IV of 1990 on the
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freedom of conscience and religion, it is prohithite record any data in a State (official) registry
about one’s religious or other conviction. As AP8nmected the saying or not of the clause
confirming the oath to the “conviction” of the pernstaking the oath — in contrast with saying “So
help me God” for symbolic or esthetical reasonsyirgy the clause or not on the basis of one’s own
“conviction” cannot be constitutionally recordedvimiting and handled by the State, with due account
to Articles 59 and 60 of the Constitution. The slawf the oath as recorded on the deed of oath and
signed by the person taking the oath may only rieféhe fact that the person taking the oath had a
chance — at the time of saying the words of thé edto choose between saying the clause “So help
me God” or not.

Budapest, 20 April 2009.

Dr. Laszl6 Trocsanyi
Judge of the Constitutional Court

Dissenting opinion byr. Elemér Baloghludge of the Constitutional Court.

1. 1 do not agree with point 2 of the holdingshe tmajority Decision. In my opinion, in the context
of the decision rejecting the establishing of timeanstitutionality of the provisions regulating the
oath of public servants — on the basis of the &iesttence of Section 49 of ACC — the Constitutional
Court should have stated ex officio the followiragt unconstitutional situation caused by legislative
omission has resulted from the failure of the AXilKof 1992 on the Legal Status of Public Servants
to create an opportunity for making the affirmatimecessary for the valid establishment of a public
service relation in an alternative manner by usingprd other than the word “oath”.

One of the petitioners — of Nazarene belief — cammgld about the fact that in the course of taking
the oath of public servants — in the absence obfiportunity of an “alternative conduct” — he could
only perform the statutory obligation by saying pheblic servants’ oath containing the word “oath”,
which is a forbidden word according to his beliefs.

By applying the constitutional probe of the so @dllcomparative load test", the majority decision
concluded that the rules of APS on regulating tah @f public servants are not unconstitutionag: th
application of the above mentioned test shall estilt in stating that it is constitutionally jusd to
make exemptions from the provisions on the oattegslated in APS and equally binding all public
servants, with respect to the above mentionedigregits’ conviction of conscience or religion.

| agree with the majority decision establishingttthee challenged provision of APS regulating the
oath of public servants is not in conflict — ineifs— with the fundamental right enshrined in Ai&0
para. (1) of the Constitution, but in the case eomed, | can deduct a different constitutional
conclusion from the referred test with regard @ ¢hallenged statutory regulation.

2. There is the constitutional question behind & of the so called “comparative load test”
whether within the framework of a constitutionalhd®racy could the citizens be exempted — with
reference to their religious beliefs or convictiasonscience — from Acts of Parliament that imgos
a general obligation.

| hold it important to note that in the matter undeview, the constitutional question is raised inot
the respect of the necessity to grant exemptiom fitee effect of an Act of Parliament, but the need
offer an “alternative conduct” in order to createexemption from a statutory provision contained in
an Act of Parliament of general binding force, tbe purpose of the joint enforcement of the
fundamental rights granted in Article 60 para.dtyl Article 70 para. (6) of the Constitution.

In fact, the case concerned is not about exempgtioigizen who wants to adhere to a dogma of his
denomination (i.e. the prohibition of taking antafrom the obligation of taking the oath as the
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statutory precondition — a general statutory coolitbinding all public servants equally — of
establishing or maintaining the legal relation abjic service. Providing an option of “alternative
conduct” by the legislation would allow the affatteitizen not to use the word “oath”, which is a
forbidden word according to his beliefs in the ettdiscussed here. He could indeed use other
words that are synonyms of oath to undertake theesadditional obligations and responsibilities
required by the legislation in Section 12 of APSles conditions of holding a public office, and the
violation of such obligations and responsibilitigsuld imply the same sanctions as the ones applied
on the violation of the promises contained in th&éo

As established about the relevant constitutionastjan in the Decision 39/2007. (VI. 20.) AB
(hereinafter: CCDecl), cited in the majority demmsineither can it be established in general that a
exemption from the generally binding Acts of Parent is always to be made on the basis of the
freedom of conscience and religion (“freedom oigiels cults”), nor can it be stated that the rofle
the Acts of Parliament fully covers the intern& lof the religious communities.

According to the reasoning of CCDecl, due to th#emint, and sometimes competing,
constitutional aspects, it should always be esthbtl with regard to the constitutional questiosedi
in the concrete case whether — on the basis dfr¢leelom of religion — an exemption is to be made
from the general laws.

The concrete circumstances (life situations) arédcexamined at all times in order to establish
whether it is justified to exempt the affected pasfrom the general obligation and whether théeSta
IS bound to offer them an "alternative conduct".

Agreeing with the reasoning of CCDecl, it is of@allimportance in answering the above question
— among others — whether in the examined life 8d@nathe requested exemption (“alternative
conduct”) is linked closely to a dogma or a religiorite, and whether the exceptional regulation
violates the rights of others, for example the pessoutside the affected religious community.

In the case under review, there is a lack of amtxanal regulation granting “alternative conduct”.
There is a conflict between the cogent statutoowigion of APS (an oath is to be taken in order to
have the legal relationship of public service d&hbd or maintained) and the religious regulation
binding the petitioner of Nazarene belief (the jbdlon of uttering the word “oath”). There is no
“alternative conduct” offered by the legislationtire statutory regulations to resolve the confiid.a
consequence the affected citizen is forced to atoos

- either to accept that he must take an oath iera obtain a public office and thus he breaches t
regulations of his religion (he takes the oath),

- or to obey the binding order of his religion, igiy up the holding of the public office (he doeg no
take the oath).

In my opinion, in the case under review, the latkegulation as one of the conjunctive statutory
conditions of an unconstitutional omission of légfise duty, as contained in Section 49 para. (1) o
ACC, can be established beyond doubt: there istatotery regulation allowing for an “alternative
conduct” to resolve the above conflict in this Isieuation.
| hold that the above mentioned regulatory gap eaasconflict with the constitutional fundamental
rights regulated in Article 60 para. (1) and AicIO para. (6) of the Constitution, resulting in an
unconstitutional situation.

3. The Constitutional Court established in Decisiéh993 (1l. 12.) AB (hereinafter: CCDec2) that
the close relation between the freedom of religiad the fundamental right to human dignity should
also be taken into account when considering theratlio elements of the freedom of religion, i.e.
worship or acting and living according to one's\gotions.

As established by the Constitutional Court in tbasoning of CCDec2, a special emphasis is given
to the freedom of action based on the general glgersonality if the action follows from one’s
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convictions of conscience and religion. Beyond dpthis is the case when someone in the specific
life situation wants to follow a religious rule, wh is binding upon him.

The Constitutional Court confirmed in CCDec2 — bgywof reference to an earlier Decision of
64/1991. (XII. 17.) AB (hereinafter: CCDec3) — théth regard to the freedom of religion, the State’
obligation to respect and protect fundamental sdhirticle 8 para. (1) of the Constitution] inclgle
both refraining from violating such rights and cuateeing the conditions necessary for their
enforcement of the freedom of religion, i.e. thatS&talso has to guarantee the conditions that are
necessary for the freedom of religion to prevaitldpendently from the individual demands.

The Constitutional Court underlined in the reasgnof CCDec2 that the State’s neutrality in
connection with the right to freedom of religionegonot mean inactivity. It is the State’s obligatto
ensure a field for expressing, teaching and folhgwin life one’s religious convictions, for the
operation of churches as well as for rejectinggrefi or keeping silent on it. In this field the féifent
ideas can be formed and developed and enablegédimation of personal convictions.

As explained by the Constitutional Court in CCDet€Bhe legislation is not bound to establish
specific guarantees for the various fields of iifeorder to have the freedom of conscience enforced
Through the general guarantees established in thé\/Aof 1990 on the Freedom of Conscience and
Religion, the legislation fulfilled its generallpterpreted obligation of “implementation” relateal t
Article 60 of the Constitution. In addition, thegislation must guarantee — in accordance with the
personal and individual character of the conflict@nscience — that there are no legal obstacléseof
individual exemption from the legal obligations tth@ontravene the consciousness of the person
concerned. This option is to be guaranteed in icedases by way of an Act of Parliament, for
example when the right to the freedom of conscienaevoked in contrast with a citizens’ obligation
defined in the Constitution, and it is justified deate a special procedure for the assessmeheof t
conflicting constitutional right and obligation ABH 1991, 297, 314)

4. | can accept, on the basis of the quoted pretatieisions, the starting point of the reasonihg o
the majority decision: the challenged statutoryvimion requiring the taking of the oath of public
servants is a regulation of general nature (equgdplying to all public servants), which is neutral
terms of conviction and which represents the cergah@stablishment of the legal relation of public
service, and not the oath taking person's conviatfareligion or conscience.

However, at the same time, in my opinion, one ghawlt forget that historically it is an institution
of sacral origin, used by the State as a precamdiior establishing or maintaining a secular legal
relation (public office). The majority decision &ts the oath applied in the challenged regulatona a
secularised institution that has already lostatzal origin, and examining it from the side of Biate
(the legislation), the majority decision concludd#sat it has no implications concerning the
constitutional fundamental right enshrined in Adi60 para. (1) of the Constitution.

However, | question the approach of the Constit#ioCourt taking a stand about defining the
sacral meaning of the act of “taking an oath” nolydrom the side of the State but also from an
individual point of view, What | miss from the smming of the majority decision is in fact an
examination from the individual's side and pointvegw: taking into account that in the given life
situation the legal institution regulated by thgiséation causes a conflict situation for a citizeno
belongs to a denomination, which prohibits thengkof an oath, and what could be the possibilities
for resolving this conflict situation, in order $ave the citizen who holds a public office (or veatat
exercise his right to hold one) from being forcedmake a decision contrary to his conviction of
consciousness that would cause the breaching efigious order and that might as well result in
expulsion from the given religious community.

The Constitutional Court interpreted the contenthef right to hold a public office in several earli
decisions. It pointed out in those decisions thet is a constitutional right guaranteeing the gehe
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fundamental right of participating in the exerageoublic authority [Decision 39/1997. (VII. 1.) AB
ABH 1997, 263, 275.].

Of course, on the basis of the right to hold a jpubffice as regulated in the Constitution, no one
enjoys a constitutionally guaranteed subjectivatrtg hold a specific public office. Based on Al
8 para. (2) of the Constitution, an Act of Parliarhmay regulate the right to hold a public officeda
it may set up statutory conditions for holding @l office (Decision 962/B/1992. AB, ABH 1995,
627, 629).

Also the citizens of Nazarene belief have the righttold public offices [Article 70 para. (6) ofeth
Constitution] and the State may impose certairugigg conditions — such as taking an oath — on
fulfilling public offices.

However, in my opinion, it does not exempt the s&gion from the obligation of taking into
account the religious principles or convictiongohscience of certain groups of citizens in thessu
of regulating the conditions of exercising the famental right regulated in Article 70 para. (6)fué
Constitution.

Based on the provision of Article 60 para. (1) ld Constitution, the State is required to its utmos
reasonable ability to refrain from imposing a pattef behaviour on its citizens which is in confflic
with their convictions.l accept that the State may not be expected tot gnathe course of the
legislation full scale protection to all actions (@fraining from certain actions) and requirements
resulting from all religious and other convictioosconscience in all cases (life situations) withou
exception. The probe of the so called "compardtael test" — whether the regulation under review
passes the test or not — can only be examinedeobatsis of the concrete regulation.

In the case under examination, the legislationiagph the case of all citizens the same statutory
preconditions for holding a public office, but iailed to note that the compliance with those
conditions — in the absence of offering the posigtbof an "alternative conduct"” — would force a
specific group of citizens (those who confess Nexzarbeliefs) to choose between the above
mentioned fundamental rights and to give up onthern.

Thus the constitutional problem is not the origimaiclusion of Nazarene citizens, without a
constitutional reason, from exercising the constinal fundamental right of holding public offices:
the problem is that the legislation forces the &bawentioned citizens to choose between the
fundamental rights enshrined in Article 60 pard.gdd Article 70 para. (6) of the Constitution.

The State itself adopted statutory regulationdiendourse of which a conflict emerged between the
above constitutional fundamental rights of thezeiti, and the legislation did not provide the reisglv
of the conflict, therefore the citizen is to makehwice between the conflicting rights and to giye
one of them.

The forced choosing between the above fundameigtatisrinevitably results in restricting one of
them. However, in the present case, | do not sgeotrer constitutional right (principle or value) o
constitutional obligation either in the side of tB&te or of other legal subjects — outside thpsal
the affected citizens — that could constitutiongligtify this restriction. As a consequence, tloe
harmonised practising of the fundamental rightguestion it would be necessary in the course of
performing the solemn act, required as the conditibtaking office, not only in the form of an oath
to undertake loyalty to the State and to pay respeche constitutional order, but also in an
alternative form of making the same promise, asehdy the affected persons.

In my opinion, the regulation elaborated by theidiegion in the Act LV of 1993 on Hungarian
Citizenship, offering for the naturalized and raumalized persons the options of either taking attno
of citizenship or a making an affirmation of themsaforce, is a good example of how to regulate the
“alternative conduct” I miss from the provisions &Fif the legislation had allowed the using of the
word “affirm” instead of the word “swear” — accondi to the choice of the person taking the oath — in
the text of the oath regulated in APS, then theflmbrbetween the above mentioned fundamental
rights would have not raised at all.
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5. Accordingly, | hold that in the present case tlom basis of the constitutional "comparative load
test”, the Constitutional Court should have esshiglil ex officio that the legislation had created an
unconstitutional situation by not offering for tafected citizens an “alternative conduct” suitatae
resolving the conflict of the fundamental rightsexging in the life situation under review. Therefor
the Constitutional Court should have set a deadforethe legislation to elaborate a statutory
regulation, which allows the affected group of tigzens to perform the conduct expected by the
State in a manner being not in contrast with tbemnviction of conscience.

Budapest, 20 April 2009.

Dr. Elemér Balogh
Judge of the Constitutional Court

Dissenting opinion bypr. Andras Bragyovaludge of the Constitutional Court

| accept in the context of the majority decisioa tonstitutional requirement specified in pointf1 o
the holdings of the decision (an in this sensereagvith it). However, | do not agree with the
rejecting decision found in points 2 and 3 of tleeidion, and in this respect | also argue with the
constitutional requirement: if a decision of annafihhad been passed on the basis of the petitions,
the constitutional requirement would not have beecessary to adopt.

1. The text of the oath of public servants as ¢edifin 2001 in the Act XXXVI of 2001 on
Amending the Act XXIIl of 1992 on the Legal StatosPublic Servants and certain other Acts of
Parliament is unconstitutional as it contains austa violating the freedom of conscience. By
including the clause ,So help me God” in the stilit regulated text of the oath of public servants
the State violated the constitutional obligationtlué neutrality of the State regarding convicti@ss
based on Article 60, Article 54 and Article 70/Arpa(1) of the Constitution, in particular the fieen
of conscience and religion enshrined in Articleod@he Constitution.

According to the majority decision, the legislatioaomplies with the requirement of neutrality by
providing that the application of the clause refggrto God is conditional “according to the
conviction of the person taking the oath”: the jpuislervant may choose between God and no-God.
This provision is unconstitutional as the persdkini the oath is in fact obliged to make a choice
between the two options and making this choice ibe expressed publicly, “in the presence of the
person exercising the employer's rights and thieaglies” as regulated in the Act of Parliament. As
the expressing of the choice is not voluntarysitn conflict with the constitutional principle tfie
voluntary expressing of one’s conviction of religiand conscience, in other words, the freedom of
conscience and religion. The obligatory exercistigany freedom would contradict the freedom
itself: it is acontradictio in adiecto.

The provision mentioned above is in conflict withtidle 60 of the Constitution for other reasons as
well, since the legislation does not treat equedly believers — more specifically: those whosedf®li

or other conviction allows the saying of an oatlemeng to God — and the people who do not wish to
add such a clause to the oath, possibly becauseiofeligious conviction. The solution employegd b
the Act of Parliament is based on the principlgaiigious tolerance: the general rule is saying the
oath with the clause “so help me God” and the extemps leaving it out. It is a clear indication by
the legislation about the desirable solution —altih it allows for derogation. The latter solution
shows tolerance, but at the same time all othevictons are compared to the religious conviction,
and the religious and non-religious consciencematdreated equally. However, by acknowledging
the freedom of conscience and by declaring therakiytof the State in matters of conscience (see i
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Decision 4/1993. (ll. 12.) AB, ABH 1993, 48, 89)he essential meaning of which is that the State
may not support any conviction — such an indiregp®rting of the religious conviction is prohibited
by the Constitution.

It is incompatible with the freedom of conscienaéave the individual’s conscience taken care of by
the State in the form of suggesting him or her, wtha correct conviction is — as found in the teft
the oath specified in the Act of the Parliamentslfor sure: if the aim was not the one described
above, it would not be necessary to have any clewge text of the oath. Indeed, there had nohbee
such a clause included in the text until the amesrdnof the Act of Parliament in 2001 — but the
person taking the oath had been free to add aroanfj clause to the oath if he liked to do so. This
obligation of the State is an absolute one as it never take care of the individual’s conscienca in
paternalist manner: everyone should define his ar donviction independently. The situation is
different if one’s own conviction is to be manifedtin acting or refusing to act (for example in
refusing to serve in the army): here the State ®etycertain conditions and apply restrictions.
However, the oath of public servants falls in tinstfcase: saying the clause or not would not chang
slightest bit of the seriousness and the legalablée oath. The legal role of the clause is reduthe
solemnity of the oath may be influenced by manyepttircumstances without regard to saying the
invocative clause.

2. It is unconstitutional to require the obligatarge of the performative verb of “swear” — and ttaus
take an oath — since making an affirmation (andgighe corresponding verb of “affirm”) would have
the same legal and conceptual effect as “sweartebleer, the content of the oath of public servants
Is much more like an affirmation than a real oatroking the divinity.

Similarly to the oath of public servants, the oathpublic office, mentioned several times in the
Constitution — and regulated in a specific Act aflRment with regard to the oath to be taken amtr

of the Parliament (Act XXVII of 2008 on the oathdatine affirmation of certain public law officials)
can be logically divided to three parts. The perfative part using the verb “swear”, the content of
the oath (to make it clear what the oath is takam, fand finally the clause confirming the oath
(invocation). The official oath is the public andleamn promise of an elected or appointed State
official to discharge his/her official duties appr@tely. The content of the official oath addshiog

to the duties of the public servant — its relevaiscthe declaration of a non-legal (conscious, ora
commitment to the legal duties of the office, ie florm of a public vow. The oath of public servants
Is an affirmative vow: it is a solemn promise mdxjethe person taking the oath to perform his/her
obligations that exist independently from the oath.

Accordingly, the content of the oath would not Itemged at all if using the verb “swear” (or the
institution of the oath itself) was against thagielus commitment of the person taking the oatls— a
in the case of one of the petitioners. In my opinith is a constitutional requirement to accept the
taking of an official oath by using a performatiwerb the same as “swear” — like “affirm”, “promise”
or similar verbs — as one bearing the same valuanasath according to the Act of Parliament.
Accordingly, requiring the public servant to take tofficial oath only and exclusively by using the
verb “swear” violates the freedom of consciencehaned in Article 60 of the Constitution, as it
means forcing someone by the law to do an actdddn according to his conviction of conscience
(or imposing a negative legal sanction or loss fit® upon obeying the prohibition). It is strange
indeed, as requiring taking an official oath isyontasonable when the oath in fact represents the
conviction of conscience of the person taking tatho

Changing the performative verb and replacing itvahother one of the same value would not affect
the content and the role of the oath. Consequethily,case shows no similarities at all with anothe
case examined in one of the Constitutional Cout&sisions, when — in the absence of a statutorily
defined oath text — a representative of the loaaleghment wanted to take an “avant-garde” oath
drafted by him. [Decision 14/2008. (ll. 26.) ABBK February 2008, 155, 159]
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3. The forfeit deadline of sixty days specified tbe repeated taking of the public servants’ oath,
contained in Section 102 para. (8) of the Act XXX&fi 2001 should have been annulled with a
retroactive force. According to this provision, pllblic servants working in public service at timeet

of the Act of Parliament taking force were obligedake within sixty days upon the Act taking effec
the official oath with the new text including thaevocation. Failure to do so implied the “statutory”
termination of the public service relation of thedjpic servant.

Although the petition only challenges the sixty slaeadline, it was unconstitutional to require the
obligatory repetition of the official oath of alhé public servants, appointed at that time, who had
taken an official oath before. Indeed the verysexice of the sixty days deadline was
unconstitutional. The repetition (more exactly: tbpeated taking) of the oath of public servants ca
only be justified in the case of changing the essesf the State or the constitutional structureinor
the case of changing the regime. As in the per@mtterned (in 2001) this was not the case, there was
no constitutional ground to force the appointedligukervants acting in the legal relation of public
service to take a repeated official oath. The jpekr refers to the violation of the right to work
enshrined in Article 70/B para. (1) of the Congidn, and in the case of public servants this right
identical with the right to hold an office, to bejeyed by all Hungarian citizens [Article 70 pa(6)

of the Constitution]. The provision is unconstitutal because of binding all public servants to aépe
his/her official oath is an unnecessary restrictbrihis constitutional right (without a constitorial
reason). Accordingly, the relevant provision shdudge been annulled.

4. Although the present case is only about the ipiavs under review of APS, the same could be
established about the texts of the oaths contaimatde Act XXVII of 2008 on the oath and the
affirmation of certain officials under public lave avell as in the annex to the Act LXIV of 1994 on
certain questions related to holding the mayorficefand on the remuneration of the members of
local governments, despite of the fact that thests Af Parliament allow the option of making an
“affirmation”.

Budapest, 20 April 2009.

Dr. Andras Bragyova
Judge of the Constitutional Court
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