19/2009. (1. 25.) AB hatarozat
IN THE NAME OF THE REPUBLIC OF HUNGARY

On the basis of the petition submitted by the Fesdi of the Republic concerning the
preliminary normative control of certain provisioofsan Act passed by the Parliament but not
yet promulgated, the Constitutional Court, withseisting opinions byor. Elemér Balogh,

Dr. Laszlo Kiss and Dr. Barnabas Lenkovitglges of the Constitutional Court, has made the
following

decision:

The Constitutional Court holds the following: Seatil5 of the Act adopted on the session
of the Parliament of the"® of June, 2008 on amending the Act LVII of 1996 e
Prohibition of Unfair Market Practices and of theedRiction of Competition is
unconstitutional because of the violation of Agi&l7 para. (1) of the Constitution.

The Constitutional Court publishes this Decisiotha Hungarian Official Gazette.
Reasoning
I

1. The Parliament adopted on its session of fA@f2June, 2008 an Act amending the Act
LVIl of 1996 on the Prohibition of Unfair Market &stices and of the Restriction of
Competition (hereinafter. AUC). Section 15 of thaopted Act (hereinafter: AUCA) adds a
new Section 93/A to the AUC. According to the marovisions of the amendment, if there is
a final and enforceable resolution adopted by trapetition supervision authority or by the
court establishing the fact of certain violatiorighe law breaching the provisions of AUC —
along with imposing a fine —, further sanctions tarée applied — in two phases — against the
senior officials of the condemned company or coafes. The Hungarian Competition
Authority (hereinafter: CA) shall adopt another idean on establishing — on the basis of the
company registry — who the senior officials of twenpany were in the period of committing
the breach of the law and then pass yet anothesidecstating that those persons may not
hold such positions for two years. The decisioaldshing the identity of the persons may be
applied against in a non-litigious public admirasion procedure, while the prohibiting
decision may be challenged in a non-litigious pduce. The CA shall supervise the
execution of the prohibition of holding senior offil positions, and if necessary it may
initiate a legal supervision procedure at the tegisourt to have the decision enforced.

2. The President of the Republic did not sign tloe due to his concerns — with regard to
Section 15 of AUCA — based on the principle of tail enshrined in Article 57 para. (1) and
on the requirement of the presumption of innocespecified in Article 57 para. (2) of the
Constitution. Acting in his scope of competencentgd in Article 26 para. (4) of the
Constitution, the President of the Republic ingchtin the petition dated 24 June 2008 the
prior constitutional review of the above provisioniSAUCA, based on Section 1 para. (1)
item a), Section 21 para. (1) item b), and Sectdnof Act XXXIl of 1989 on the
Constitutional Court (hereinafter: ACC). As pointeat in the petition of the President of the
Republic, Section 15 of AUCA establishes in the pefition supervision procedure an
obligation for the CA and the court to apply a “sié prohibition from an occupation”. As



this legal sanction can be compared to the subgigianishment of prohibition from an

occupation regulated in the Act IV of 1978 on thentnal Code (hereinafter: CC), it is

considered to function as a criminal sanction. Have on the basis of the challenged
regulation, the sanction can be applied in a nigidus procedure, without an open hearing
and without taking evidence by hearing witnessestirally on the basis of the presumption
of guiltiness, founded on the objective responijbdf the affected senior officials — with due
account to the restrictions specified in Sectiopata. (2) of the Act XVII of 2005 on the

amendment of the Act Ill of 1952 on the Civil Prduee (hereinafter: ACP) and on certain
regulations applicable in certain non-litigious patadministration procedures (hereinafter:
ACPA).

As explained by the President of the Republic & detailed reasoning of the petition —
with regard to the standing practice of the Counstihal Court — Article 57 para. (1),
interpreted with account to Article 2 para. (1)tloé Constitution: the requirement of fair trail
guarantees more than the right to turn to cours-the@ content of it is concerned. This
provision is a guarantee of the right to the jualievay and of the judicial trial, containing
several elements (e.g. the equality of arms, tlggiirement of verbality) that secure the
realisation of further guarantees defined in Aei@7. The President of the Republic
underlined that according to the decisions of tbegfitutional Court, the requirement of fair
trial is not limited to the criminal procedure, atté same opinion is formed by the European
Court of Human Rights (hereinafter: the “Court”)tive course of applying Article 6 para. (1)
of the Convention for the Protection of Human Rsghdnd Fundamental Freedoms
(hereinafter: the “Convention”), promulgated in Hany in Act XXXI of 1993. Taking also
into account the fact that Article 50 para. (2)tlié Constitution specifically guarantees the
judicial review of public administration resolutgnthe requirement of fair trial, beyond
doubt, covers public administration resolutions vasll. Similarly, the presumption of
innocence is to be followed not only in the crimipeocedure, as it is a fundamental principle
of the rule of law, to be enforced by all meansairfprocedure aimed at imposing a
preventive-repressive sanction connected to amdmlaonduct”.

3. During its procedure, the Constitutional Cowas lobtained the opinion of the Minister of
Justice and Policing as well. The minister submittes position in a document filed jointly
with the president of CA.

In respect of the motion submitted by the Presidgnthe Republic, the Constitutional
Court took note of the following statutory provisg

1. The relevant provisions of the Constitution asdollows:

“Article 2 (1) The Republic of Hungary is an inégylent democratic state under the rule
of law.”

~oection 50 (...)

(2) The courts shall review the legality of the idams of public administration.”

“Article 57 (1) In the Republic of Hungary everyois equal before the law and has the
right to have the accusations brought against snwell as his rights and duties in legal
proceedings, judged in a just, public trial by addpendent and impartial court established by
law.



(2) In the Republic of Hungary no one shall be adered guilty until a court has rendered
a final legal judgment determining criminal culpéii”

2. The relevant provisions of AUCA:
The following Section 93/A shall be added to AUC.:

“Section 93/A (1) If a final and enforceable resmo of the competition supervision
authority or — in the case of the judicial review the resolution of the competition
supervision authority — the final and enforceabéeision of the court established that a
company or a cooperative (hereinafter jointly: “qgany”) had violated the law by way of the
direct or indirect fixing of purchase or sales padetween competitors, or by way of the
compartmentation of the markets by the competitarg] if a fine was imposed on the
company in the decision, then the person who had bee senior official of the company in
the period of committing the violation of the lamay not act for two years as the senior
official of a company.

(2) The Hungarian Competition Authority shall passpecific ruling on establishing the
identity of the persons who fall under the effetcparagraph (1) on the basis of the company
registry; the ruling shall be adopted within eiglalys from the date of expiry of the deadline
open for initiating the judicial review of its des@n mentioned in paragraph (1), or — in the
case of the judicial review of CA’s decision — frahe communication of the court’s final
resolution. The ruling is to be notified to theeaffed persons and the affected enterprises.
Within fifteen days from the date of communicatthg ruling, an independent appeal may be
filed against it, to be judged upon in a non-litigs public administration procedure
performed by the competent county court havingsgidtion on the basis of the registered
address of the company.

(3) The legal sanction specified in paragraph (i3gllsnot be applicable to any senior
official who had not taken part directly in makitige decision that had formed the basis of the
company’s breaking the law, and to the senior @ffievho participated in it but raised
objections against it. For the purpose of the aptibn of this paragraph, if the conduct of the
senior official could only indirectly contribute mmmmitting the unlawful act, then it would
not qualify as a direct participation in the demisimaking; in particular, defining the
company’s operating structure as well as its irgeorder of responsibility and supervision
shall qualify as indirect contribution. The lacktbg participation of the senior official in the
decision-making shall be deemed to be verifietief ¢fficial proves that the company activity
affected by the breach of the law was outside éisgbope of liability or activity, save if there
are other evidences supporting his/her direct @pstiion in the decision-making.

(4) The provisions specified in paragraph (3) caly de applied on the basis of a judicial
decision passed in a non-litigious procedure slamethe affected senior official.

(5) The non-litigious procedure specified in paeguyr (4) can be started at the county court
having jurisdiction on the basis of the seat of tbepany in sixty days from the date of the
specific ruling passed according to paragraph épming final, or — in the case of seeking
legal remedy — from the date of the resolution @dssn the non-litigious public
administration procedure becoming final.

(6) In the course of the non-litigious procedure,tbe request of the petitioner, the court
shall bind the Competition Authority to indicateetlpersons whose active participation in
committing the breach of the law is verified by #adences collected in the competition
supervision procedure; together with the aboveadatibn, the Competition Authority shall
forward the documents of the case to the court.



(7) The prohibition under paragraph (1) shall taect upon the expiry of the deadline
open for starting the non-litigious procedure spediin paragraph (4), or — in the case of
starting a non-litigious procedure — at the timémkhing it with final force.

(8) The resolution passed on the merits of the oatige non-litigious procedure according
to paragraph (4) shall be communicated to the Cdatige Authority as well. After the
resolution becoming final, the Competition Authgprighall check in the company registry
whether the appointment of the senior officialifall under the effect of the sanction under
paragraph (1) was terminated or not at the commamgerned. If the appointment of the
affected senior official has not been terminatée, Competition Authority shall initiate a
legality supervision procedure by the registry tour

3. The provisions of ACPA:

.Section 1 (...)
(2) In the non-litigious public administration pemtures — unless otherwise provided by an
Act of Parliament — only documentary evidenceslzataken.”

[l
The petition is, in part, well-founded.

1. The Constitutional Court has examined in seveeaisions the requirement of fair trial
and the principle of the presumption of innocema# due regard to several provisions of the
Constitution and with account to the role of theabprinciples in the procedures of various
types. The Constitutional Court elaborated the eminand the essential elements of these
principles gradually, in the subsequent decisiark bpon each other, also taking note of the
relevant judicial practice of the Court. As showeatly in the decisions, these constitutional
provisions are material requirements determinirg qoality of the procedure and directly
influencing the “legal status” of the persons akecby the procedure — to be taken into
consideration in the examination of the constingidy of the character of the applied
sanction, irrespectively to the type of the procedu

According to the consistent approach of the Camstimal Court: “The requirement of a
‘fair trial’ is not simply one of the requiremengst out here for the court and the procedure
(e.g. as a ‘just trial’), but — in addition to thequirements specified in the Constitution (...), —
particularly in the respect of criminal law and nemal procedure, it encompasses the
fulfilment of the other guarantees of Article 5 accordance with the Covenant [ the
International Covenant on Civil and Political Rigladopted at Session XXI of the General
Assembly of the United Nations on 16 December 1866 promulgated in Hungary in the
Law-Decree 8 of 1976] and the European ConventioRl@eman Rights. Moreover, according
to the generally accepted interpretation of theiicles that contain procedural guarantees,
forming the basis of the content and structure dicke 57 of the Constitution, fair trial is a
quality factor that may only be judged by takingpiaccount the whole of the procedure and
all of its circumstances. Therefore, a procedurg be‘inequitable’, ‘unjust’ or ‘unfair’ even
despite lacking certain details or complying withtlae detailed rules.” [Decision 6/1998. (lll.
11.) AB, ABH 1998, 91, 95].

As pointed out in several decisions of the Contstitial Court, the fairness of the procedure
is a quality factor that can only be assessed @i regard to the whole of the procedure. In
the relevant decisions, the Constitutional Cowabetated the general criteria to be taken into
account when reviewing the fairness of a procedAse.underlined by the Constitutional



Court, “there can be no other fundamental rightanmstitutional aim to be weighed against
[the right to fair trial] as the right itself isdlresult of weighing” [e.g. Decision 14/2002. (llI
20.) AB, ABH 2002, 101, 108; Decision 15/2002..(20.) AB, ABH 2002, 116, 118-120;
Decision 35/2002. (VII. 19.) AB, ABH 2002, 199, 21Decision 14/2004. (V. 7.) AB, ABH
2004, 241, 256].

The Constitutional Court stressed several timesthigadirect constitutional guarantees may
not be set aside for reasons of economy, pradyicalnd with reference to simplifying the
procedure or the requirement of expediency [segetails in e.g.: Decision 11/1992. (lil. 5.)
AB, ABH 1992, 77, 84-85; Decision 49/1998. (XI. RAB, ABH 1998, 372, 376-377;
Decision 5/1999. (lll. 31.) AB, ABH 1999, 75, 88:89ecision 422/B/1999. AB, ABH 2004,
1316, 1320, 1322]. The regulation can only be fadhadn Article 57 para. (1) of the
Constitution, granting that everyone has the righd just, public trial by an independent and
impartial court.

As explained by the Constitutional Court in the iden 58/1995. (IX. 15.) AB, the
openness of the trial and the public promulgatibthe court’s decision guarantees control by
the society over the operation of the judiciaryeT@onstitutional Court emphasized, with
regard to the restrictability of openness, thatrtiies of the Covenant and the Convention are
to be followed: restrictions can only be alloweat the protection of the morals, public order,
national security, State secrets or the privacytte parties, and in certain cases the
application of restrictions might be considered ttuspecial circumstances on the sides of the
parties or in the interest of protecting other fame:ntal rights (ABH 1995, 289, 292-293).

The Constitutional Court examined the requiremdrthe enforcement of the right to fair
trial in several different types of procedures udigion to the criminal procedure. As
established with general force by the ConstitutidDaurt in several decisions: Article 57
para. (1) of the Constitution guarantees everyortet/e his/her rights enforced in front of an
independent and impartial court. As a consequetheeState is bound to provide a judicial
way for judging upon rights and obligations. [eéDgcision 9/1992. (I. 3.) AB, ABH 1992, 59,
67; Decision 59/1993. (XI. 29.) AB, ABH 1993, 3585; Decision 1/1994. (I. 7.) AB, ABH
1994, 29, 35; Decision 46/2007. (VI. 27.) AB, ABB®, 574, 580]. As established in the
decisions, Article 57 para. (1) of the Constitutisra requirement to be followed in the public
administration procedure as well, guaranteeingjtickcial review of the merits of public
administration decisions. Since Article 50 parg. ¢2the Constitution explicitly grants the
judicial review of public administration resolut®nn the course of the court procedure in the
judicial review, the same constitutional guarantaesto be enforced as in the case of other
procedures. However, neither in this case is itughoto merely declaring statutorily the
existence of the judicial way. The essential eleénsewhat exactly the court can review. Only
those procedures comply with Article 57 para. (fljhe Constitution, in the course of which
the court can review the merits of the litigateghts and obligations, and the factors of
assessment weighed in the public administrationgatore [Decision 32/1990. (XII. 22.) AB,
ABH 1990, 145, 146; Decision 39/1997. (VII. 1.) ABBH 263, 272].

As pointed out in the Constitutional Court’'s deorsi39/1997. (VII. 1.) AB, with regard to
the procedures by the chambers, the disciplinapcqutures, implying serious sanctions
extending — in fact — to the application of a phiton from an occupation, must offer a way
for judicial review (ABH 1997, 263, 271). The Cahgiional Court established in the respect
of the constitutional review of crime preventionntol that in the judicial procedure
reviewing the result of the prevention procedune, subject” of taking evidences may not be
extended to the preconception of the authority harge about the future conduct of the
affected person, formed on the basis of unconbldlafactors. The decision-making
competence of the court should not be a formal ¢ingted to simply “approving” the
decisions of other organs, without review on theits@nd discretion [Decision 47/2003. (X.



27.) AB, ABH 2003, 525, 541-542]. In the contextloé procedure related to administrative
offences, the Constitutional Court held that it Vadolbe unconstitutional not to have an open
trial even in the case of passing a decision onstlygplementary questions after a final
resolution, even if the previous decision was aeldity the court [Decision 1/2008. (I. 11.)
AB, ABK January 2008, 4, 11].

1.2. According to the practice of the ConstitutioGaurt, the concept of fair trial specified
in Article 57 para. (1) of the Constitution is angalex requirement the enforcement of which
in a concrete case is most of the time closelytedl@o the other constitutional provisions
regulated in Article 57. In the procedures implyitige application of sanctions based on
individual responsibility — depending on the chéeaof the sanction as well — the connection
between fair trial and the presumption of innocesieghrined in Article 57 para. (2) can be in
particular strong. This principle has been congddry the Constitutional Court, ever since
the beginning of its operation, as a fundamentaicple of the rule of law, a constitutional
regulation restricting the punitive power of theat8t and a constitutionally protected
fundamental institution of criminal law that maytrge restricted with reference to another
constitutional fundamental right and the “non-coet@l enforcement of which is excluded on
conceptual basis. As detailed in the decisionspteeumption of innocence is a fundamental
right in the system of criminal law, related to fv@cess of establishing criminal liability and
to the procedure of taking evidence, designed fer girotection for the accused person
against damages that cannot be repaired latert @& .al mandatory order for the authorities
acting in criminal cases, according to which theused person may not be treated as guilty
until having adopted a judgement of final force. @aforce the principle, the authorities
empowered to make a decision in the criminal procetiave to comply with the requirement
of showing an unbiased and impartial attitude amel with the prohibition of showing
prejudice — i.e. taking account of the specifiomaats contained in Article 57 para. (1). [e.gQ.:
Decision 11/992. (lll. 5.) AB, ABH 1992, 77, 83; €sion 3/1998. (ll. 1.) AB, ABH 998, 61,
67; Decision 26/B/1998. AB, ABH 1999, 647, 649-6B&cision 428/B/1998. AB , ABH
2004, 1236, 1238-1240; Decision 719/B/1998. AB, ABBIDO, 769, 772—774; Decision
26/1999. (IX. 8.) AB, ABH 1999, 265, 271; Decisié®5/B/1999. AB, ABH 2004, 1363,
1375-1376; Decision 1037/B/2001. AB, ABH 2003, 161681-1682; Decision 41/2003.
AB, ABH 2003, 430, 436]

However, the Constitutional Court has always intetgd the presumption of innocence as
a constitutional principle extending beyond thelmeaf the criminal procedure and it
construed this principle by expanding the applikiftof it to other — different — realms of the
law. At the same time, the Constitutional Courtrped out that the constitutional protection
based on Article 57 para. (2) of the Constitutioaynmot be expanded without limitations.
The Constitutional Court would assess case-by-séisther the statutes reviewed in a given
case are the elements of the legal responsibygies in the broad sense, the application of
which elements imply this principle indispensallyis the common essence of the above
decisions that “the presumption of innocence —dditeon to applying it in the course of
adopting a decision in the question of liabilitysprimarily aimed to prevent the legal injury
that might be caused by the legal sanctions — witlgo chance of subsequent remedy —
applied in the absence of an established liabilitythe course of a procedure held in
accordance with the law” (Decision 26/B/1998. ABBIA 1999, 647, 649—-650).

2. The Constitutional Court established that trecedure regulated in the provisions to be
inserted by Section 15 of AUCA into AUC as SectfiA is unconstitutional as it fails, in
more than one aspect, to meet the requirementsrdfigl enshrined in Article 57 para. (1) of
the Constitution.



2.1. According to the provision challenged in theitmon, the CA or the court shall pass a
final decision on the sanction to be applied adathe senior official of the company,
prohibiting him/her for two years from holding tluéfice. This decision is linked to the
procedure by the Competition Authority completethviinal force against the company.

The applied sanction — with regard to its consegeeweight and character — is similar to
the supplementary punishment of prohibition fromaaaupation applied in the substantive
criminal law and to the legal sanctions appliedthe disciplinary and ethical procedures,
implying the provisional loss of the rights conreztto exercising a profession. Therefore,
with account to the direct effect of the legal sarcon the affected persons, the procedure of
establishing the sanction should be subject tordugirement of fair trial, as a principle
determining the quality of the procedure. Thishewever, not the case in the regulation
under review.

With regard to the constitutional review, it is iorfant to underline as an important factor
that the procedure started against the companybeaz distracting the market connections,
the wilful distortion of the price competition ohet market and the application of business
methods unreasonably restricting the consumerstfren of choice is not a procedure aimed
at clarifying the responsibility of the senior affils and no evidences are taken there in this
respect. According to the Decision 239/B/2005. ABdepted in another context, but making
a statement of general force — the fine imposetheyCA is the legal sanction of the unlawful
conduct of the company, and the main aspect of gingathe fine is to act effectively against
such unlawful conducts (ABH 2007, 1850, 1853). Tstiatement is to be applied in the
present case as well.

However, the legal sanction to be applied in aarmfand automatic manner against the
senior officials is based upon the assumption that official is necessarily individually
responsible for committing the serious breach efdbmpetition law established with regard
to the company. The CA does not exercise any dieaaay power at the time adopting the
related ruling, neither in the respect of the aggtion of the sanction, nor with regard to the
period of the prohibition [cp. Section 93/A pafd), paras (2)-(3)]. Accordingly, it may not
differentiate between the persons holding officésliferent importance — concerning the
operation of the company — for different times, iignay not examine the question of
individual culpability. It applies declarative lag, drawing all senior officials under the
umbrella of the “same judgement” and it appliegpressive decision striking them equally.
The affected persons may only be exempted in thieial phase of the procedure [Section
93/A para. (4)]. However, as the court is to actoading to the rules of the public
administration and civil non-litigious proceduré¢,may only take evidences in a limited
scope, outside the trial. Following from the postybof having an exemption and from the
nature of the causes of exemption, the liabilityhad senior official is not an objective one —
although it is strictly regulated — moreover, soraeses of exemption require a discretionary
assessment. Such a question is for example, aogotdithe provisions under Section 93/A
para. (3), the degree of the contribution of thaaeofficial and the evaluation of the role this
contribution actually played in reaching the respbhibited under the competition law.
Nevertheless, in the procedure of the CA, the factorming the basis of the assessment are
not revealed — in the absence of taking evidenteth@d same time, the procedural rules
applicable to the non-litigious procedure offeryoliinited possibilities for taking evidence in
order to support the discretionary assessment arslpply foundations for the decision-
making, and — based on the character of the progedsr procedural law — there is no
possibility of reparation after having a resolutiarfavour of the affected persons.



The CA is a public administration organ and it'egedures are governed on the one hand
by the substantive and procedural rules specifiedlUC and on the other hand (according to
Section 44 of AUC) the provisions of Act CXL of 200n the general rules of the procedures
and the services of public administration authesitjhereinafter: APAP). Regarding the legal
remedies, AUC orders to apply its own rules as alihe rules of ACP on litigation in public
administration matters. Further provisions to Hestainto account are the rules on the non-
litigious procedure established in ACPA as welliraghe classic Decree of the Council of
Ministers No. 105/1952. (XII. 28.) MT (hereinaftéMT Decree”) on the measures necessary
for putting into force the Act Il of 1952 on thewvd Procedure (ACP). However, from the
above rules, in the procedure under review, ondyrtes on the two different types of non-
litigious procedures are applicable. Accordinglye possibilities of taking evidence are
quite limited. In the non-litigious procedure thegquirements of verbality, directness and
openness as well as the principle of having thdigsarheard in the framework of a
contradictory procedure are not enforced, themipossibility to have withesses heard, and
there are limited possibilities (based on the jiadlipractice and not according to the
legislation) to take evidence by way of expertscaéxding to ACPA, the scope of taking
evidence is even narrower than in the classic immlus procedure, as Section 1 para. (2)
only allows for taking documentary evidence. Oahpther Act of Parliament might provide
for derogation in this respect. No such derogati@m be found in the provisions under review
here. Shrinking the judicial review procedure aghathe decision of CA into the framework
of the non-litigious procedure, and establishingaie essential elements of the facts of the
case solely within the limits of the public admirégion non-litigious procedure would hinder
the affected natural persons in debating the mefithe content of the decision, and as a
result, they cannot contest it by supplying evident an appropriate procedure, although
their personal liability had not been clarifiedtive basic procedure either.

2.2. As established in the Decision 1211/B/1996. iABorinciple, the protection of the
cleanness and the freedom of competition on thé&eh@s a central element of the procedure
of CA, which has a special function and specialiadutin this procedure, the interests of
individually non-defined market stakeholders andstoners are protected — as public interest
(ABH 2002, 768, 771). According to the extrajudiaiharacter of CA, the requirements of
fair trial can only be found in it's procedure pailty, in certain elements.

As a consequence, however, the judicial procedunedhat adopting a final judgement in
the questions of reviewing the decision passed AyirCa chamber procedure, establishing
the individual liability of the senior official andlso applying a legal sanction should be —
with due account to the character and the weighlh@ianction as well — in compliance with
the requirements contained in Article 57 para. ¢il)the Constitution. In the procedures
establishing personal liability and implying thepépation of a legal sanction, the right to fair
trial may not be restricted.

As established by the Constitutional Court in thecBion 39/1997. (VII. 1.) AB — also
with regard to exercising the rights connectedrie’® occupation — in the course of passing
the relevant decision, it is not necessary at @tlgto have “»court-like« institutions and
procedures required by Article 57 of the Constimtj but the judicial procedure delivering
the final decision may not get along without megtihe requirements of fair trial. To have
this realised, the court should be in a positioudfling upon the merits of the case and the
constitutional criteria of a fair trial — first aridremost the right to just and open trial — are to
be enforced. Having a document-based procedurenseptually in contradiction with the
requirement of open trial. “Supervising the legabf the decisions of public administration
therefore cannot be limited constitutionally to iesving only the formal legality of the
decisions of this kind. In an action for judiciaview of an administrative decision the court



is not bound by the facts of the case as deternbgetie public administrative body, further
the court can also review the legality of admimistre discretion. (...) In this aspect, the
unconstitutionality of a statute can be establigheidonly on the basis of explicitly excluding
the judicial review going beyond any question of lar limiting the scope of judicial review
to a minimum against the discretion in public adstmation to the extent that one cannot
consider to have the case »judged upon« on thetsmeith adequate constitutional
guarantees, but the issue of unconstitutionality arégse also in the respect of the statutes that
grant unlimited possibilities of discretion for thdministration, not providing any standard of
legality for the judicial decision either.” (ABH 99, 263, 271-272)

In the case under review as well, the fundameidghts of the senior official are restricted
[Section 70/B para. (1)]. In the procedure withanotopen trial and without taking evidence,
the court is deprived of the possibility of examipithe liability of the affected person and the
extent of it as well as the merits of the evidentted support this liability, even though, in
fact, no such examination had been performed imptheious procedure either. The liability
of the affected person is declared in the procedtf@A on the basis of an external condition
(establishing the liability of the company), butthé same time it is declared automatically
and with binding force, and in the judicial proceslthe affected person is not in a position of
initiating the taking of evidence in the requirextemt, in the course of a trial providing
constitutional guarantees.

As pointed out by the Constitutional Court in theci3ion 15/2002. (lll. 29.) AB, the
content of Article 57 para. (1) of the Constitutioss deemed to be narrowed down
unconstitutionally when the statute contains gdmesdrictions upon taking evidence relevant
in the respect of supporting the well-foundedndsthe resolution to be passed in the case,
and upon the access to the evidences (ABH 2002,1P15. In the Decision 398/B/2007. AB,
the Constitutional Court held that it was a consitihal condition to provide judicial review
against the decision passed in the preliminary gmoce in the case of the employer’s
objective liability for an unlawful act committed lthe employee, together with offering a
chance for the condemned party to initiate thengakif evidence on the merits and on the full
scale, regarding the causes of exemption (ABH 22080, 2183). All these requirements are
not fulfilled in the procedure under review. Cemtalements of the challenged provisions
[e.g. the last sentence of Section 93/A para. ¥8§t an obligation of proof on the senior
officials, but the further rules on the method bé tprocedure cut them off from using
effective tools of supplying evidence.

2.3. Beyond doubt, the regulations related to tteeqdure of taking evidence, deducted
from the principle of risk sharing and connectethi® burden of proof are in general linked to
the presumption of innocence granted in Articlepara. (2) of the Constitution. At the same
time, as explained in points 2.1 and 2.2, in thesent case, the constitutional problem is not
related to the allocation of the burden of probg provisions determining the course of the
procedure cut the affected persons away from thea of supplying evidence on the merits
of the case in line with the requirements of faalt The lack of the right to a just, public trial
by an independent and impartial court is a viotatd Article 75 para. (1) of the Constitution,
but the violation of Article 57 para. (2) of theoigstitution may not be established on this
ground.

2.4. The Constitutional Court emphasizes that erbisis of duly considered reasons, even
in the case of unlawful acts in the field of conp@ law, the legislation may decide on
imposing personal sanctions (in the framework ahpetition law procedure) upon the senior
officials of companies, together with — or evernha absence of — sanctions imposed upon the
company. The present constitutional review is niaied at examining whether the legal
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sanction selected by the legislation is constihglty acceptable or not, or whether the
deprivation of rights resulting from it is adequate not. In the present decision the
Constitutional Court has examined nothing else thet question whether the procedural
provisions of Section 93/A to be inserted into ADZ Section 15 of AUCA comply with the
guarantees that follow from the constitutional ps@ns specified in the petition.

Nevertheless, in the course of examining the adggohthe guarantees, the Constitutional
Court is not bound by the legislative classificatmf the given sanction into a branch of law.
It is a fact that in the course of the developn@nthe law, the sanctions have traditionally
differentiated in the codified law and they havketa a form generally characteristic of the
specific fields of law. However, with account tetbverlaps between the branches of law and
the constructions of the legal sanctions becomimmgentomplex, today they can only be
systematically differentiated on the basis of theontent with broken dividing lines.
Therefore, in the course of examining them accgrdintheir constitutionality, the character
of the sanctions is to be determined on the bdgisetr content and not on their classification
into any branch of law.

As a consequence of the above arguments, the @Gaiwstal Court established that —
taking into account the character of the sanctidhe-quality of the procedural order to be
introduced by Section 15 of AUCA does not complytmthe requirement specified in Article
57 para. (1) of the Constitution, therefore it mconstitutional.

The Constitutional Court publishes this Decision the Hungarian Official Gazette
(Magyar Kozlonyin view of the establishment of unconstitutiohali

Budapest, 23 February 2009.

Dr. Péter Paczolay
President of the Constitutional Court

Dr. Elemér Balogh Dr. Andras Bragyova
Judge of the Constitutional Court Judge of thedditutional Court
Dr. Andras Hollo Dr. Laszl6 Kiss
Judge of the Constitutional Court Judge of thedTiautional Court
Dr. Péter Kovacs Dr. Barnabas Lenkovics
Judge of the Constitutional Court Judge of thedfitutional Court
Dr. Miklés Lévay Dr. Laszl6 Trocsanyi
Judge of the Constitutional Court, Rapporteur Juafgbe Constitutional Court

Dissenting opinion byr. Barnabas Lenkovicdudge of the Constitutional Court

| do not agree with the holdings of the decisiod aeither do | agree with the reasoning
connected to it. In my opinion, the unconstitutidgaof Section 15 of AUCA cannot be
established on the basis of the reasoning foutigkeimecision.

1. According to the preamble of the Constitutiomeoof the primary aims of the
Constitution is to facilitate the peaceful trarmitito the rule of law realising a social market
economy. This abstract objective is concretisedAnticle 9 paras (1) and (2) of the
Constitution guaranteeing the market economy aadrdedom of economic competition. As
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it has been pointed out by the Constitutional Catrgady in the Decision 1211/B/1996. AB,
the protection of the public interest in maintainingetbleanness and the freedom of economic
competition on the marked a fundamental duty of CA as an organ with a isphdanction
and special duties. In order to fully perform tdigty, applying the tools regulated in AUC,
CA supervises the market operation and structucarsey the competitionit protects and
secures the enforcement of public interest in thual relations between the actors on the
market(ABH 2002, 768, 771). According to the provisiarfsthe Constitution and the cited
decision of the Constitutional Court, having cleéanfair competition is a constitutional value
and the public interest related to it is at the sdime a constitutional interest, too.

2. Protecting the public interest in the fairneksampetition is not a new phenomenon in
the Hungarian legal system as the importance ofai also stressed by Odon Kuncz and
Elemér Balazs P. in the explanation of the Act V1823 on unfair Competition: “The law
condenses the procedures, habits and morals ofr anfxchant by making those norms
binding equally upon all traders. (...) Unfair praes must first of all be excluded as the
trader who employs unfair means to strengthen Wwis osition is in general damaging all of
his fairly operating competitors. Thus unfair coimgen is a public menace. Another
important aspect, which makes the protection nacgsss that if we allow or tolerate the
application of unfair means in the economic comjetj then we poison commerce as a
profession and we Kkill the faith in the possibilifymaking profit in a fair way. If a fair trader
is not protected appropriately against unfair cottipa, he will have to face the
embarrassing alternative of either going bankrugb@mploy unfair means himself. (...) No
further explanation is needed to demonstrate tinéditucompetition is not only a public
menace, but it is also against the society anchétien.” The above arguments may be called
upon even today as constitutional reasons.

3. Prior to concretely examining the challengedvimions of AUCA, one should note that
companies need representatives to act on behathevh as without the will, the legal
representations and the actions of the seniorialficcompanies can’t cause any legal effect.
As a consequence, for committing a breach of commpetlaw the senior official — on the
basis of his/her decision-making position — neaglgsaears individual liability, which is an
aggravated one.

As stated in Section 30 para. (2) of the CompaAisthe senior officials shall discharge
the duty of managing the compamyth the diligence generally expectable from pesson
holding such officesand — unless otherwise provided in this Act tlenbasis of the priority
of the interests of the company. The aggravatdailitia of senior officials is also enforced in
the field of economic competition: in the coursetltd operation of the company, they shall
act lawfully and fairly, complying with the generahd special regulations of the Act on
unfair market practices.

4. As a consequence of the aggravated liabilityserior officials as compared to the
general standard of liability [Section 4 para. @f) the Civil Code], they have limited
possibilities of exemption as well. To get exemgted the liability, the senior official has to
prove not only to have acted as expected generathe given situation, but he/she must also
prove that he/she actedith the diligence generally expectable from pessbolding such
offices.

Section 15 of AUCA introduced a new special lidhiliregulation, which is fully
harmonised with the legal status of senior offici@nd with their generally enforced
aggravated liability. The legislation — using thgeriences of CA gained in applying the law
in the field of protecting the cleanness of comjeti— took account of the present state of
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business morals and fairness, and it intendedédct r@n the raising number of competition-
restricting acts (cartels) to counteract their aesble volume and the damaging effects on
the national economy and the budget. The legislagsessed correctly that the fines imposed
on the companies have not proved to be prevenéimet®ns of adequate weight, thus it was
necessary to establish concrete rules to sandiersenior officials, too, in line with their
aggravated liability. Rather than widening the sayd sanctions under criminal law or
sanctions of punitive nature (Section 296/B of @reminal Code), to reach the above goal,
the legislation remained deliberately within thalnme of civil law (exculpatory) liability, and

it opted for applying a new sanctioned case of imgatibility already accepted in company
law (Section 23 of the Companies Act) and applietd in a differentiated manner, and also
used in Section 61 of the Act CXXIX of 2003 on galgrocurements. The classification by
the legislation of the concrete normative rule imtobranch of law is of constitutional
importance.

5. In my opinion, neither the statutorgx(legé prohibition of holding a senior office, nor
the procedure aimed at establishing it are undomistnal. The primary function of sanctions
under competition law is to enforce the requirerseott fair competition, to protect the
community interests safeguarded by competition lang to make interventions for the
purpose of the restitution of it. In the basic maere — on the basis of the evidences collected
by the investigator — the competition council of @@ the court in the case of a judicial
review) establishes the fact with final force ttia@ companies violated the law by fixing the
prices or by appropriating the market. Then @Zclares(and notconstitutey — on the basis
of the law, i.e.ex lege— who the senior officials of the company weretls time of
committing the unlawful act, and — similarly, basmd Section 93/A para. (2) — establishes
that those persons may not act as senior officbEny company for two years. The statute
offers a legal remedy against this resolution i@ thrm of starting a non-litigious judicial
procedure where documentary evidence can be sdpjilased on Section 93/A para. (6),
using the documents obtained and created in theseaof the procedure by CA, and the
newly submitted documentary evidence]. One shoolé that offering a non-litigious court
procedure may be necessary in order to have apéndent court examining the existence of
any exempting cause, instead of the “biased” authawvhich has already established the
liability of the company in the basic procedure angosed a fine upon it.

6. In the petition of the President of the Repuyldigreat emphasis was laid on presenting
the presumption of innocence in the context ofdbestitutional concerns about applying the
sanction against the senior official, as in theecakthe application of a legal sanction of
penal nature it would be expectable to grant thectdd person a chance to present his/her
arguments in a maximally correct procedure, safepthby guarantees. However, the case
concerned is quite different. Imposing the sanctipon the senior official is preceded by a
procedure of the Competition Authority, which indekad notprima facie examined the
official’s personal liability, but it would be coaptually impossible to fully rive the company
— which needs a representative at all times — fitsrsenior officials. As a consequence, the
presumption of innocence is not jeopardised atlalis the decision was correct in the respect
of not expanding it any further.

In my opinion, neither is the right to fair trialolated by this solution, as the gravely
culpable cartel-conduct of the company — as a fatas already been established with final
force. The shadow of this gravely culpable condsatast on the senior official in charge,
whose liability is evident in the case of persongléerforming the culpable conduct. Should
the senior official have acted by way of his/hetedate, he/she has to bear aggravated
liability for the acts of his/her delegate as well.



13

By supplying documentary evidence, one may proweie doubt that the senior official
did not take part in making the decision violatthg law, or he/she raised objections against
it, or his/her conduct contributed to committing tnlawful act only indirectly, or his/her
activity affected by the breach of the law was oluthe company’s scope of liability. In my
opinion, in this case, there is no constitutionadvsion necessitating the application of a
contradictory procedure and neither is it requilld practicality. The procedure of the
investigator unfolding the activities of the companhe subsequent examination by the
Competition Council and the resolution of the Cotitjpa Authority based on it, together
with the applicable judicial remedies against theamd finally the personal liability
established in a separate ruling together withrépeated possibility of a judicial remedy
grant adequate guarantees for having concludexd t@i&h

With regard to all the above arguments, | hold ttreg applied sanction of declaring
incompatibility for not more than two years is batecessary and proportionate, and the
procedure to establish it is both reasonable asidl iju other words it is fair.

Budapest, 23 February 20009.
Dr. Barnabas Lenkovics
Judge of the Constitutional Court
| concur with the dissenting opinion:
Budapest, 23 February 20009.

Dr. Elemér Balogh Dr. L&szl6 Kiss
Judge of the Constitutional Court Judge of thegfitutional Court
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